SUMVARY OF PUBLI C COMMENTS
PRELI M NARY DRAFT OF PROPOSED ANMENDMENTS
ClVIL RULES REGARDI NG DI SCOVERY
1998- 99

Thi s nmenorandum attenpts to collect and sumrari ze the
vari ous comments received regarding the proposed discovery rule
amendnents contained in the Prelimnary Draft of Proposed
Amendnents to the Federal Rules of Civil Procedure and Evi dence
publi shed in August, 1998. |In part because these are sumari es,
there will inevitably be sonme om ssions of points nade. Because
several made simlar points, there wll also be sone repetition.
As noted below, this recapitulation attenpts to pigeon-hole the
comments in relation to specific rules. In doing so, it may
obscure the overall thrust of sone in favor of or against the
package as a whole. Sone effort will be made at the end to
capture these overall reactions of sone who comment ed.

At the outset, it is inportant to enphasize that this
comentary reflects enornous effort and attention fromw de
sectors of the bench and bar. Beginning with the Advisory
Comm ttee's conferences and related events in 1997, this effort
has proved of great value to the process of rule anmendnent.

The follow ng summary refl ects sone editorial judgnent. It
separates witten comments fromtestinony at the hearings held by
the Advisory Commttee. As to testinony, it attenpts to note
points made in witten testinony as well as those provided orally
(which sonetinmes dealt with different topics). Every effort has
been nmade to ensure accuracy, but there have undoubtedly been
m st akes in the process.

For the ease of the reader, the following is the intended
arrangenent of the comments, organized in the sequence of the
rul es affected:

1. Rule 5(d)

(a) GCeneral desirability of abolishing filing
requi renent

(b) Requiring retention of unfiled discovery naterials
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2.

Rul e
(a)
(b)

(c)

(d)

(e)
()

Rul e

(a)

(b)

(c)

(d)

Rul e
Rul e
Rul e

Rul e

(a)

26(a) (1)
National uniformty

Narrowi ng the disclosure obligation to supporting
mat eri al

Articul ation of the standard for narrow ng the
obl i gation

Handling and |isting of "low end" excluded
categories

Handl i ng of "high end" cases
Added parties
26(b) (1)

Del etion of "subject matter" | anguage descri bi ng
the scope of discovery

Aut hori zation for expansion to "subject matter”
[imt on show ng of good cause to court

Revi sion of |ast sentence of current Rule 26(b)(1)
to state that only "relevant” material is
di scoverabl e

Explicit invocation of Rule 26(b)(2) in Rule
26(b) (1)

26( b) (2)
26( d)
26(f)
30( d)

Deposition duration
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10.

(b) Deponent veto

(c) Oher deposition changes (Rules 30(d) (1) and (3))
Rul e 34(b)

(a) Ceneral desirability

(b) Placenent of provision

Rul e 37(c)

Comrents not |limted to specific proposed changes

(a) Ceneral observations about package

(b) Additional suggested anmendnents
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1. Rule 5(d)

(a) GCeneral desirability of abolishing filing
requi renent

Coment s

Arer. Coll. of Trial Lawers Fed. Cs. Conm, 98-CV-090:

Supports the change. This conpletes the cycle rationalizing and
validating the |ocal practices and should be fully supported. It
will not only reduce costs and expenses for the clerk's office,
but also reduce filing and copy expenses of the parties.

Mchelle A Gammer, 98-CV-102: (on behalf of Federal Bar Assoc.
of WD. Wash.) The proposed change is unclear on the use of
materials that are used in the case. Suggests that the change be
further nodified to read that "the foll ow ng di scovery requests
and responses nust not be filed until and to the extent that they
are used in the proceeding .

Hon. Howard D. McKi bben (D. Nev.), 98-CV-109: (On behalf of D.
Nev.) Supports the proposal. This district previously
i npl enented this procedure and found it successful.

Hon. Prentice H Marshall (N.D. 1l11.), 98-CVv-117: Supports the
change.

Hon. David L. Piester (D. Neb.), 98-CV-124: Questions decision
to require filing of Rule 26(a)(3) disclosures. These

di scl osures are repeated in the final pretrial order. |If there
IS no objection, there is no need for either the pretrial
conference judge or, if different, the trial judge, to see the

di scl osures twce. Also notes that the 1980 anendnents to Rule
5(d) net with opposition fromcertain senators on the ground that
the court's business is the public's business, particularly in
products liability cases. Although that argunment did not prevail
in the Senate, it may be good to address it. H s district has a
| ocal rule that provides:

Upon request of a nenber of the public nade to the Clerk's
office, non-filed docunents shall be nade avail able by the
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parties for inspection, subject to the power of the court to
enter protective orders under the Federal Rules of Cvil
Procedure and ot her applicable provisions of |aw.

Even if there were no requests fromthe public, the inclusion of
such a provision would serve a val uabl e purpose in keeping the
court frombeing used as a tool for secrecy. In addition, the
phrase "used in the proceedi ng" should be clarified the show t hat
it nmeans "needed for trial or resolution of a notion or on order
of the court.” Oherwise, there wll be all sorts of "uses"
cropping up and there wll be unnecessary filings.

Chi cago Council of Lawers Federal Courts Commttee, 98-CV-152:
The purely stylistic change from"shall" to "nmust" causes
confusi on because both appear in various places in the rules.
The two words nmean the same thing, and either one or the other
shoul d be used.

Nati onal Assoc. of Railroad Trial Counsel, 98-CV-155: Supports
t he change.

Chi cago Chapter, Fed. Bar Ass'n, 98-CV-156: Endorses the change.

Federal Practice Section, Conn. Bar Assoc., 98-CV-157: Endor sed.
This is consistent with the local rules of the D. Conn.

Penn. Trial Lawers Ass'n, 98-CV-159: Supports anmendnent for the
sal utary purpose of easing the adm nistrative burden put on the
court in handling | arge volunmes of paper.

Public G tizen Litigation Goup, 98-CV-181: (Opposes the
anendnent. It would reverse the policy decision nade by the rule
drafters in 1978-80 when they rejected a sim/lar anmendnent and
deci ded that the determ nation whether to file discovery materi al
shoul d be nade on a case-by-case basis. The courts have

recogni zed that Rule 5(d) establishes a substantive policy that
gives the public a presunptive right of access to discovery

mat eri al s unl ess good cause is shown to justify confidentiality.
Even though the national rule' s nmandate has been eroded by

w despread adoption of local rules that discovery materials not
be filed, many of these local rules recognize the public interest




PUBLI C COMMENTS 6 1998 DI SCOVERY PROPGCSALS

in access to discovery materials by including provisions stating
that nonparties may request that discovery materials be filed
based on a m nimal show ng. The proposed rule goes too far in
reversing the presunption of access. |If it is adopted, it should
be nodified in four ways: (1) dass actions under Rule 23 and
shar ehol der derivative actions under Rule 23.1 should be

excl uded, as should actions involving hazards to public health;
(2) The phrase "nust not be filed" should be replaced with the
phrase "need not be filed" that the Advisory Commttee originally
suggested; (3) The rule should say that the court may order that
di scovery materials be filed wwth the court because of the
interest of nonparties or the public in the litigation. The
foll ow ng sentence coul d be added:

Any party or nonparty that believes that discovery materials
should be filed nmay request that the court order that

di scovery materials be filed with the court. |In response to
such a request, or on its own notion, the court shall order
that such materials be filed to the extent that filing
serves the interests of nonparties or the general public.

(4) Rule 16(c) should be anmended to add filing of discovery
materials to the list of issues to be discussed at pretrial
schedul i ng conf erences.

Phi | adel phi a Bar Assoc., 98-CV-193: Supports the change, which
makes practices on filing national and uniform The anmendnent
reconciles the courts' generally limted storage space with their
need to be infornmed of certain key information.

Lawyers' Committee for Civil R ghts Under Law, 98-CV-198: (pposes
the change with regard to initial disclosures. Filing ful

di sclosures is an efficient nmethod of informng the trial court
about the basic facts and structure of the case.

F.B.1., 98-CV-214: Supports the change because it wll elimnate
i nconsi stenci es provided by |ocal rules.

Nati onal Assoc. of I|ndependent Insurers, 98-CV-227: Supports the
change. It should assist the parties, on both sides, in their
control of expenses.
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Courts, Lawyers and Adm nistration of Justice Section, D st. of
Col unbi a Bar, 98-CV-267: The Section agrees with the proposed
rul e change. However, it suggests that the Comm ttee nmake cl ear
that this house-keeping change is not intended to change the
principle in the current Federal Rules that discovery materials
shoul d be available to the public when the public interest in
access outwei ghs any countervailing privacy or other interest.

Federal Magistrate Judges Ass'n Rules Commttee, 98- CV-268:
Supports this change. The anmendnent is a progression of changes
t hat have occurred since 1990 with a recognition of the costs

i nposed on parties as well as the court by the required filing of
di scovery materials that are never used in the action.
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(b) Requiring retention of unfiled discovery naterials

Test i nony
Bal ti nore Hearing

Brian F. Spector, prepared stnt. and Tr. 64-80: Now that the
national rules will not direct routine filing of discovery, there
shoul d be provision for the retention of the originals of

di scovery docunents by counsel for possible future use in the
case. Accordingly, the follow ng could be added to anended Rul e
5(d): "The attorney responsible for service of the discovery
request shall retain, and becone custodian of, the original

di scovery request and the response. The original of a deposition
upon oral exam nation shall be retained by the attorney who
arranged for the transcript or recording. Al discovery
materials shall be stored under conditions that will protect

agai nst | oss, destruction, tanpering, or deterioration.”™ 1In

addi tion, because filing is no |l onger allowed, Rule 30(f)(1)
shoul d be changed to renove the | anguage now in that rule
permtting the court reporter either to "file [the deposition]
with the court in which the action is pending or" send it to the
attorney who arranged for the transcript or recording.
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2. Rule 26(a)(1)

(a) National uniformty

Coment s

Prof. Edward W Cavanaugh, 98-CV-002: "I support the elimnation
of local options on discovery rules and strongly support the
concept that the Federal Rules should be national rules with a

m ni nrum of | ocal variation.”

Hon. Avern Cohn (E.D. Mch.), 98-CV-005: Opposes elimnating opt
outs. "The Eastern District of Mchigan opted out of Rule 26(a).
W are getting along just fine as far as I know." It is easy to
determ ne | ocal procedures, and clients who are baffled by

di fferences between districts "are generally represented by bad

| awers who fail to explain the conplexities of a case to their
clients." Baffled clients are not a reason to wite national

rul es.

Janes F. Brockman, 98-CV-009: Because initial disclosure creates
nore of a burden than a benefit, courts should retain the ability
to opt out.

N.Y. St. Bar Assoc. Conmm & Fed. Lit. Sec, 98-CVv-012: The
Section agrees with the goal of reestablishing uniformty. |In
the majority of cases there is no need for disclosure. It is
particularly ineffective in the very type of cases that create

di scovery probl ens--contentious, conplex cases. "Because the
mandatory initial disclosure regine is such a radical departure
fromour traditional adversary system the burden of
denonstrating why it should be adopted uniformly should rest with
the Advisory Commttee. The Advisory Committee has not nmet this
burden, and the objective of establishing uniformty is itself an
insufficient justification."

J. Rc Gass, 98-CV-031: (individually and as President of Fed. of
Ins. & Corp. Counsel) "There is an absolute need for uniformty.
Trial lawers and their clients should be able to go into any
federal trial court and know what the rules are and not have to
waste their noney doing 'fifty state surveys' of things as sinple
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as discovery rules."”

John R Dent, 98-CV-036: In the C.D. Cal, general orders are
sonetinmes used to pronul gate procedural rules of general
applicability. These are a serious trap for the unwary and a
source of frustration for the bar. By allow ng opting out "by
order," the anended rule nay be read to authorize such district-
wi de action by general order. |In the Federal Rules of Appellate
Procedure, this problemis solved by referring to an "order in a
particul ar case." See Fed. R App. P. 5(c). There is a risk
that a district court mght interpret the failure to use the sane
termin the CGvil Rules as inviting (or at |east allow ng) such
use of general orders. This would be undesirable.

Assoc. of the Bar of the Gty of N Y., 98-CV-039: Supports
uniformty. The opt-out rules m ght have produced useful results
if districts had only chosen froma limted few alternatives when
fashioning their rules. This did not happen, however, and the

wi de disparities in practice that have resulted have had a
harnful inpact on the judicial system Bal kani zation of the

| egal profession is undesirable, and al so favors | ocal
practitioners over national practitioners. There are no

di fferences between districts that justify different rules on

di scovery.

James A. Grutz, 98-CV-040: The WD. Wash. opted out of the
initial disclosure requirenment and this has worked well. The
di scl osure requi rement woul d be wasteful in many cases.

ABA Section of Litigation, 98-CV-050: The variety of discovery
rules anong the federal judicial districts as a result of the
1993 anmendnents has been troubl esone for practitioners and is

i nconsistent with the philosophy of a single, uniformfederal
judicial system The discovery rules should be the sane in al
federal courts, subject to Rule 83's provisions for |ocal rules.
Therefore, supports the proposed change in nmandatory discl osure
primarily because it establishes national uniformty. Although
sone in the Section still oppose mandatory disclosure, they view
| ack of uniformty anong the districts to be even nore
undesirable. The Antitrust Section supports the anmendnent
because it establishes uniformty, even though it opposes
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mandat ory di scl osure.

Charles F. Preuss, 98-CV-060: The elimnation of |ocal power to
opt out is sound. Uniformty of discovery procedures in al
federal jurisdictions will produce efficiencies and reduce
confusion. In the mass tort area, this will be particularly

hel pful in easing the present burden of having to respond to

di sparate | ocal disclosure requirenents for cases in which the
sanme contentions are nade.

Gennaro A. Filice, I1l, 98-Cv-071: Joins with others in strongly
supporting greater uniformty procedures in all federal
jurisdictions. Uniformty is needed in today's | egal

envi ronnent, where not only the parties, but also counsel, appear
in various districts around the country.

E.DNY. Comm on Cvil Lit, 98-CV-077. Favors elimnation of

t he opt-out provisions regarding disclosure. Variations in
practice fromdistrict to district spawned by a proliferation of
| ocal rules have produced uncertainty and confusion, but have not
generated any significant efficiencies within the federal system

Kel by D. Fletcher, 98-CV-078: (pposes deletion of opt-out. In
WD. Wash. the CIRA Comm ttee concluded that disclosure would not
be hel pful. Those who practice in this court woul d oppose this
anendnent .

Anrer. Coll. of Trial Lawers Fed. Cs. Comm, 98-CV-090: There
is no substantial policy reason for different discovery rules in
different districts. The tinme has cone for experinentation under
the 1993 anmendnents to end. Therefore strongly recomends
elimnation of the opt-out provisions.

Frank Stai nback, 98-CV-093: Uniformty in the federal systemis
a nust.

M chele A. Gammer, 98-CV-102: (on behalf of Federal Bar Assoc.
of WD. Wash.) Qpposes naki ng di scl osure nmandatory nati onw de.
Her district opted out across the board. Having reviewed the
mat eri als published in connection with the current package of
proposed anmendnents, the WD. Wash. FBA | eadership respectfully




PUBLI C COMMENTS 12 1998 DI SCOVERY PROPGCSALS

di sagrees with the mandat ory approach proposed by the Advisory
Comm ttee. The opt-out approach has been val uabl e and successf ul
inthis district. The district's use of differential case-
managenent techni ques has al |l owed individual judges to inplenent
vari ous approaches that have allowed continuing inprovenent in
judicial admnistration. Mking all districts use a disclosure
provi sion that has engendered broad opposition raises substanti al
doubts. This district has manifestly benefitted fromthe
latitude for innovation afforded by the opt-out provisions.
Permtting districts to serve as |aboratories for experinentation
i s desirable.

Hon. Lacy H. Thornburg (MD.N.C. ), 98-CV-108: Seriously objects
to making the requirenments of Rule 26 nandatory. Rule 26(a)
di scl osure would tend to slow the judicial process.

Hon. Howard D. McKi bben (D. Nev.), 98-CV-109: (On behalf of D.
Nev.) Expresses concern about the proposed elimnation of the
ability to nodify the requirenments of disclosure by |local rule.

Hon. Frederic N. Smalkin (D. Ml.), 98-CV-110: Strenuously

opposes maki ng di sclosure mandatory. "[T]he entire tenor of the
Advi sory Conmttee's report on this anmendnent rem nds one of a
parent's rebuke of a wayward child. It is insulting to the

district courts and was put forth in support of a change that has
no justification except to serve the end of uniformty in and for
itself."

Hon. Richard L. Wlliams (E.D. Va.), 98-CV-111: (pposes
elimnating opt out authority. In 18 years on the federal
bench, has never seen a disclosure problem

Hon. WlliamW Caldwell (MD. Pa.), 98-CVv-112: Strongly opposed
to requiring mandatory initial disclosure in all cases.
"[D]istrict courts should be accorded the discretion and
flexibility that exists under the present rule."” The variations
adopted in sone districts are inportant.

Hon. Robert H Waley (E.D. Wash.), 98-CV-113: Disclosure has
wor ked very well in the E.D. Wash., and has hel ped avoi d many
di scovery problens. "As a practitioner in the federal courts of
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this district prior to comng on the bench, I worked under the
rule and found it very beneficial."

Hon. Richard L. Voorhees (WD.N.C.), 98-CV-114: (Opposes
mandatory initial disclosure. D strict courts should at |east be
able to opt out, as his district has done successfully.

Hon. MIlton |I. Shadur (N.D. Il1.), 98-CV-115: Believes that opt
out power should remain. His district opted out, and has
operated with great success. It would be unfortunate to inpose a

dramatically different rule fromthe current national one on the
strength of what appear to be a mnority of inadequately
supported personal preferences. "Although I (and the |arge
majority of the judges on our District Court) have strong views
on the subject . . . . | would not push for a repeal of the Rule
26(a) (1) provision to override their beliefs. It seens to ne
that the rul emakers ought to have equal respect for the views of
those of us who differ with them"

Hon. David AL Katz (N.D. Chio), 98-CVv-116: Just reviewed letter
from Judge Omen Panner. N.D. Chio has opted in, and in at | east
90% of his cases he orders initial disclosure. "To deprive the

i ndi vi dual judge of discretion to order or not to order initial

di sclosure in selected cases is to deprive the individual closest
to the case of the right to determ ne whether initial disclosures
are warranted."

Hon. Prentice H Marshall (N.D. 1l11.), 98-CVv-117: Particularly
pl eased to see elimnation of opt out by local rule, although he
predicts that there will still be significant nunbers of

i ndi vi dual judges ordering opt outs.

Nati onal Assoc. of Consuner Advocates, 98-CV-120: "The current
proposal to elimnate | ocal opting out of Rule 26(a)(1)

di sclosures is an excellent one that wll foster both efficiency
and uniformty."

Hon. H. Franklin Waters (WD. Ark), 98-Cv-123: Agrees w th Judge
Panner that individual courts should have sone discretion in
determ ning what is best for their particular court. "I
recogni ze this as just the latest attenpt to nmake us all alike,
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in ny strongly held view very unwisely. . . . Fayetteville,
Harrison, Fort Smth, Hot Springs, Texarkana and El Dor ado,
Arkansas, just aren't like Detroit, Chicago, Phil adel phia,
Pittsburgh, Boston, New York Cty, etc., etc., etc.”" This

di strict has been near the head of the list in ternms of
efficiency by mnimzing red tape; what we now have works well
for us.

Hon. David L. Piester (D. Neb.), 98-CVv-124: "In small districts
such as Nebraska, we often feel that the rules are crafted to the
excl usive needs of the large, netropolitan districts, and |
suppose these may be net with simlar comments, but on the whole,
| personally favor them | |aud the objectives of specificity
and national uniformty in these respects, in spite of the

i nevitable cries of mcro-managenent. | think the bar,
particularly those | awers who practice in several districts,
will, too. Local rule peculiarities allow for |awers to be
"home towned' too much, particularly in areas such as Nebraska,
where the '"national firnms' don't practice nuch."

Hon. Jackson L. Kiser (WD. Va.), 98-CV-125: (Qpposes mnaking

di scl osure mandatory nationally. In his district, the
overwhel m ng response was that disclosure woul d add anot her | ayer
of controversy. His first preference would be to elimnate

di scl osure nationwi de. H's second preference is to make the

di scl osure requirenent optional.

Hon. Andrew W Bogue (D.S.D), 98-CV-126: Asked by Oaen Panner to

advise Commttee of his feelings. "Succinctly put, | detest the
initial disclosure provided by Rule 26 and | believe that it has
adversely affected our cases here in South Dakota." He does not

believe that there is any present consensus supporting inposition
of a national standard.

Hon. G Thomas Eisele (E.D. Ark.), 98-CVv-127: Strongly endorses
views of Judge Waters (comrent no. 123) and of Judge Panner. In
his district they have operated successfully by opting out, and
he believes that the Commttee's proposal will have serious
negative effects on the efficient disposition of civil cases.

Hon. Shel by Highsmth (S.D. Fla.), 98-CVv-128: His district opted




PUBLI C COMMENTS 15 1998 DI SCOVERY PROPGCSALS

out, and he believes that the present system allow ng |ocal
di scretion in configuring discovery paraneters, is preferable.
"I ndeed, at a tinme when the federal government is pronoting
decentralization, this change fromlocal option to a national
standard in the federal courts appears to be an anachronism"”

Hon. Jack T. Canp (N.D. Ga.), 98-CV-129: He is the Chairnman of
the local rules commttee in his court. It adopted a rule that
requi res broader disclosure than proposed Rule 26(a)(1). This

| ocal provision has been in effect for alnost five years and has
wor ked very well, resulting in little additional litigation.
"The benefit fromputting the burden upon the litigants to

di scl ose relevant information has far outwei ghed any of the
criticisns of the mandatory disclosures.” He sees no reason to
adopt a "one size fits all" approach, however. The present rule
all ows each court to craft a procedure suited to the practice and
custons of its bar, and thus allows creativity and
experi nment ati on.

Hon. Charles B. Kornmann (D.S.D.), 98-CV-130: Although his
district has required initial disclosures, he is opposed to a
national rule so requiring. His district may | ater decide the
experinment was a mstake. "Judicial districts do not need

sol utions inposed from Washi ngton. Judges in the field know best
what works in their District. Lawers sinply do not practice in
rural areas (where they al nost always know personally the
opposi ng |l awer) the way | awers practice in netropolitan areas."

Hon. Susan Webber Wight (E. and W D. Ark.), 98-Cv-131: At
their regularly schedul ed neeting, the judges and nagi strate
judges in attendance unani nously endorse the views of their
col l eagues H Franklin Waters (comment no. 123) and G Thonas
Ei sel e (comment no. 127).

Hon. G lberto Gerbolini (D.P.R), 98-CV-132: (pposes the
proposal. It fails to take into consideration the idiosyncracies
of each local bar and court docket. It also strips district
courts of the flexibility needed to handle the discovery process.

Hon. John Feikens (E.D. Mch.), 98-CV-133: Wites in response to
menor andum sent by Judge Panner. "The proposed anendnent,
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providing for mandatory initial disclosure, sinply nmakes no
sense. "

Hon. Janes P. Jones (WD. Va.), 98-CV-134: Initial disclosure is
not hel pful in nost cases. Although uniformty is an inportant
object in the federal rules, so is a set of rules that have w de
acceptance anong | awers and judges. Mndatory initial

di scl osure woul d not have that acceptance.

Norman C. Hile, 98-CV-135: (On behalf of Judicial Advisory
Commttee, EED. Cal.) This district opted out in 1993. But

gi ven the narrowi ng of the disclosure requirenent, the commttee
does not have the concerns that it had in 1993. |Indeed, the

di scl osure requirement seens to be essentially the same as, if
not nore limted than, what m ght be conpelled pursuant to an
initial set of interrogatories.

Hon. Sol Blatt, Jr. (D.S.C ), 98-CV-137: Joins with Judge Panner
i n opposing elimnation of opt-outs, and believes that the
majority of district judges in the district also oppose the
change.

Hon. Barefoot Sanders (N.D. Tex.), 98-CV-138: (Qpposes mandatory
use of disclosure. He was one of the judges who tried to use the
rule when it first appeared, but found that it was creating

di sputes where none previously existed. "Wile national
uniformty may be theoretically desirable (to assist a relatively
smal | nunber of attorneys with a 'national' practice), nost

| awsuits -- at least inthis district, and | think we are
representative -- are filed and tried by attorneys of the | ocal
bar."

Hon. Bruce M Van Sickle (D.N.D.), 98-CV-139: (Qpposes nati onal
requi renment of disclosure. Routine small cases conme up where
di sclosure is sinply neaningless. To require it could nake
l[itigation too expensive to maintain. "Please get the

bur eaucracy out of the way and | et us hear the cases.”

Deborah A. Elvins, 98-CV-141: (on behalf of Civil Justice Reform
Act Advisory G oup of WD. Wash.) This group joins in conments
of the Trustees of the Federal Bar Association of WD. Wsh
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(coment no. 102) Wirrking with lawers in this community, the
judges in the WD. Wash. have inplenmented | ocal rules and
standing orders to encourage earlier resolution of cases and
efficient cost-effective discovery. Strict adherence to the goal
of national uniformty may sacrifice gains made in this and ot her
districts without a corresponding benefit or real consensus on
what the national rules should be.

Hon. Robert G Dounmar (E.D. Va.), 98-CV-142: These proposals, if
i nposed on this district, wll cause further delays. Several
years ago, civil cases in the district were handled within a
five-nmonth period fromfiling to trial. Nowit is at a seven-
month period, and if the changes that are proposed are adopted,
he guesses that this will rise to nine nonths. "Cearly, an
initial conference and preparation of a discovery plan is nerely
anot her |ayer placed on litigation." As layers are added to
litigation, mddle America is prevented fromusing the federal
courts.

Board of Judges of S.D.N. Y., 98-CV-143: Renoving the ability to
opt out will result in "an exponential increase in discovery

di sputes requiring judicial intervention." This district draws a
di sproportionate share of conplex and contentious cases, and
these are precisely the kinds of cases in which mandatory

di sclosure wll only increase delay and expense in litigation.
Even if disclosure did proceed snoothly in those cases, it would
do nothing to advance them because there woul d undoubtedly be at
| east as nmuch formal discovery. But experience teaches that

di sclosure wll not proceed snmoothly, and instead will require
repeated efforts by the court to advance the cases. Parties wll
not stipulate to suspend in these contentious cases, but wll
zeal ously press for whatever advantage they can garner. The
express availability of fee-shifting under Rule 37(a)(1) wll
provide parties in these cases with a litigation incentive they
cannot refuse.

Hon. J. Frederick Motz (D. Md.), 98-CV-144: At a recent bench
nmeeting, the judges of the court discussed the question and

deci ded unani nously that they agree with the views previously
expressed by Judge Smal kin (comment no. 110). After reading the
correspondence between Judge Panner and Judges Levi, Rosent hal
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and Doty, the judges of this district adhere to their previous
views in a an addendum They see a risk of losing the virtue of
adaptation to local legal culture that |ocal deviation permts.

"I'ts success should not be sacrificed in pursuit of the illusory
goal of national uniformty sought by a small segnent of the bar
who characterize thenselves as 'national practitioners.' 1In the

long run there will be far greater respect and adherence to the
Federal Rules if they tolerate a reasonable degree of diversity
in their application anong those of us laboring in the field."

Hon. Sarah Evans Barker (S.D. Ind.), 98-CV-145: Opt-out

authority should be retained. This district opted out of Rule
26(a)(1). There is no need for disclosure in this district, in
which the traditional nmethod of adversarial discovery has done

well. Although the goal of uniformty may appear |audable, in
practice there are significant variations of type, nunber, and
conplexity of cases in districts. "W respectfully submt that

we are best situated to assess practice and procedure in our
district."

Hardy Myers, 98-CV-146: (Attorney CGeneral of Oregon) The | ocal
rules of the District of Oregon provide effective regulation of

t he di scovery process, and opt out of Rule 26(a)(1l). This is
especially suited to the efficient resolution of the | arge nunber
of cases handl ed by the Oregon Departnent of Justice, which are
deci ded on notions before initiation of discovery.

St ephen J. Fearon, 98-CV-148: (Qpposes end to opting out. It is
too soon to require nmandatory disclosure nationw de, and
districts that want it can use it under the current system

Hon. Albert V. Bryan (E.D. Va.), 98-CV-150: (QOpposes a nationw de
requirenent. |If there is an outcry fromthe bar about |ack of
uniformty, he hasn't heard it. Nor has he seen any case in

whi ch di scl osure would have permtted the case to have been
resolved in a nore inexpensive and efficient way. In nost cases,
it just adds to the volunme of paperwork and expense of

[itigation.

Hon. Harry Lee Hudspeth (WD. Tex.), 98-CV-151: (Opposes
mandatory initial disclosure. The CIRA plan adopted in his
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district has worked well, and it is far superior to the concept
of initial disclosure enbodied in the proposed anendnents. "Qur
District would be nuch better off continuing to operate under our
Pl an rather than under your Rule.”

Chi cago Council of Lawers Federal Courts Commttee, 98-CV-152:
Favors elimnation of |ocal option to opt out of the rules in
order to foster national uniformty in federal practice.

Seventh Circuit Bar Association, 98-CV-154: "[We agree that it
is tinme to bring uniformty to the initial disclosure provisions
mandated by Rule 26(a)(1). At present, district courts within
our Circuit have a 'striking array of |ocal reginmes,' which nake
di scovery practice both wthin courts in the sanme district as
well as in nearby districts unduly conplicated and confusing. W
support the need for uniformty in the initial disclosure
process."

National Assoc. of Railroad Trial Counsel, 98-CV-155: Believes
that the opt-out |anguage should remain. Reports from nenbers
that practice in opt-out districts indicate that the old system
of discovery works well in those districts. Leaving the opt-out
option avail able would allow the Commttee to nonitor the two
systens to determ ne which is the better procedure.

Chi cago Chapter, Fed. Bar Ass'n, 98-CV-156: (Opposes the change.
Al though there is a mnority view w thin the Chicago Chapter that
opting out should not be available to a court by rule, a majority
of the Chapter believes that courts should be free to enact rules
wai ving conpliance with Rule 26(a)(1).

Penn. Trial Lawers Ass'n, 98-CV-159: Supports changes to
achieve uniformty.

Hon. Terence P. Kenp (S.D. Chio), 98-CVv-161: This district opted
out, and there has been no adverse result. The Local Rules

Advi sory Conm ttee has recommended that the district continue to
opt out. Local courts are many tines in the best position to

j udge what procedures work best in their particular district.

Richard C. Mller, 98-CVv-162: "I whole heartedly agree with the
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proposal to standardize Rule 26. As you well know, the
proliferation of both the anbunt and type of |ocal rules nmake it
practically inpossible for an attorney handling a case outside
his normal jurisdiction to avoid sonme procedural m stake during
the course of litigation."

Philip A Lacovara, 98-CV-163: This change will go a substanti al
way toward reducing the bal kani zati on of federal practice that

has evolved in recent years. There is still a risk that
i ndi vidual judges will institute their own reginmes via "standi ng"
or "chanbers" orders. In large, nmulti-judge districts, these

rival the Federal Rules thenselves in |length and present
practitioners with a dizzying array of idiosyncratic demands.

Hon. J. Garvan Murtha (D. Vt.), 98-CV-164: Opposes elim nating
the opt-out, evidently on behalf of the judges of the district.
After consulting with its advisory conmttee, the court found
there was strong sentinment for continuing to encourage the spirit
of cooperation w thout additional discovery rules that woul d
result in added expense. "W are a small, rural district, and
nost of the attorneys who practice in our courts know each ot her
and exchange information in a cooperative and pronpt manner."

Oregon Trial Lawers Ass'n, 98-CV-166: Qpposes the elimnation
of the opt out provision and endorses the position of the Local
Rul es Advisory Commttee in favor of retaining the opt-out.

Hon. Jerone B. Friedman (E.D. Va.), 98-CV-168: There is no
reason efficient courts should be penalized with this change in
the rules. Leave the opt-out provision in the rules.

Hon. Henry Coke Mdrgan, Jr. (E.D. Va), 98-CV-169: Objects to
elimnation of opt-out provision. "[l]t seens apparent that
there is a novenent to elimnate the local rules entirely. It is
clearly the objective of large multi-state lawfirnms to create a
single set of national rules. This proposed change is a step in
the direction of ceding the control of the court's docket from
the judge to the attorneys." Each district has different

probl ens and should be given the latitude of opting out of Rule
26 "and sim |l ar discovery rules."
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Hon. Richard AL Enslen (WD. Mch.), 98-CVv-170: Wites to relay
t he unani nous opposition of the judges in his district to the
abolition of the opt-out. The proposed anendnent would interfere
wth this district's differentiated case nanagenent practices.
The practices were devel oped when the district was a
denonstration district under the CIRA, and obvi ously Congress

i ntended that the rul esmakers pay attention to the denonstration
districts in fashioning future approaches to case nmanagenent.

But the proposed anendnents don't show any effort to do so, and
instead woul d inpede this court's practices. A principal
rationale for uniformty is concern for practitioners who appear
in nore than one district. W consider this concern to be
exaggerated. The 1995 anendnent to Rule 83 requires that | ocal
rules be nunbered in a consistent way, so the outsider can find
pertinent provisions without difficulty.

Hon. Claude M Hilton (E.D. Va.), 98-Cv-171: Wites to express
the views of the judges and bar of the E.D. Va. MNone of the
judges favors a change that would elimnate the opt-out
provi si ons.

Prof. Ettie Ward, 98-CV-172: Fully supports the changes which
reduce the opportunity for nonuniformty in the federal rules.
Wth the sunset of the CIJRA, there is no longer a need to defer
to local variations. Moreover, the fact that sonme districts
opted out of provisions that did not permt that |ocal variation
shows there is a need for action. This change would return to
the original vision of the Federal Rules.

Frederick C. Kentz, I1l, 98-CV-173: (Gen. Counsel, and on behal f
of, Roche) The proposals will reduce confusion arising out of
varying | ocal court practices.

Gary M Berne, 98-CV-175: The enpirical data gathered by the FJC
do not support the Advisory Commttee's statenent that adopting a
uni form national rule has "w despread support.”™ Al though that
was the second nost desired change, even the nost desired change
received the support of only 18% of respondents.

Hon. Robert E. Payne (E.D. Va.), 98-CV-176: Abolishing the opt-
out provision would strip Rule 26(a)(1) of the only |egitinmacy
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which it enjoys because the opt-out is the only reason it was
approved by the Suprenme Court and Congress. G ven these
circunstances, it is a "fundanental distortion of the record to

argue . . . that the initial disclosure provision is inmbued with
the mantle of uniformty which attends the promul gati on of nopst
federal rules."” Mreover, the enpirical data do not support the

proposal to elimnate the opt-out provision, because a study
based on the responses of only 1,000 |awers "is a statistically
insignificant basis upon which to reach any valid concl usions
because it represents such an insignificant fraction of the

| awyers in practice in federal court."” The FJC study is also
defective because it asks about "concerns" about disclosure
wi t hout defining "concern.”™ A significant inpetus for abolition

of the opt-out provisions is the desire of large law firnms to
avoid the need to learn, and to conformw th, |ocal disclosure
rules. Certainly, it is not asking too nuch of |awers who
desire to practice in different courts to | earn and obey the
rules of those courts. If litigants don't understand why the
rules are different in different places, "[i]t is the
responsibility of lawers to explain that relatively sinple
proposition to their clients and, if that task is not perforned
successfully, it is the fault of the |lawers, not of any

provi sions of the rules of procedure.”

Hon. Leonie M Brinkema (E.D. Va.), 98-CV-177: (Qpposes the
change because it would slow the district's civil docket. The

| ocal bar was so concerned about this prospect that it sent a
representative to testify at one of the Conmttee' s hearings.

Sl ow ng down the E.D. Va. docket runs counter to the
Congressi onal goals of reducing delay and expense. This "one
size fits all" viewis a serious mstake. Qur federal judicial
systemis strengthened by the ability of individual districts to
experinment wth new ways of conducting busi ness.

Federal Bar Council's Conmttee on Second Circuit Courts, 98-CV-
178: The proposed elimnation of the opt-out ignores the fact
that different courts need different rules for their respective
cases.

Greg Jones, 98-CV-179: (Opposes elimnation of opt-out power.
WD. Ark. has opted out. Mandatory disclosure originated in the
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seedbed of discovery abuse, and the | awers who practice there
now want to export their renedial steps to areas of the country

t hat have no such culture. The concern about famliarity with
varying |l ocal practices seens a silly ground for renoving the
ability to opt out. The concern that clients are bew ldered is
farcical. He has never net a client who woul d oppose econom zi ng
on di scovery costs.

Public G tizen Litigation Goup, 98-CV-181: Although we
general ly support uniformty in the discovery rules, Rule
26(a)(1) is still relatively new and there has not been
sufficient experience with it to eval uate whether requiring
initial disclosures is preferable to permtting the use of
traditional discovery devices fromthe outset of litigation
Therefore oppose nmaking it mandatory at this time. Requiring al
districts to inplenent the sane disclosure scheme will nake it
nore difficult to evaluate whether requiring initial disclosures
is beneficial because there will be no opportunity to conpare the
experience of districts that have one version with those that
have another. The 1993 anendnents reflected a deliberate
decision to permt this sort of experinentation, and that should
not be reversed until there is nore evidence about whether it
reduces the cost. Regarding requests for adm ssions, however,
the Group opposes continuing the authority to adopt |ocal rules
[imting these matters. They are underutilized and are not

readi ly susceptible to abuse. Mreover, if national uniformty
is a goal these should be treated the sane in all districts.

M chi gan Protection & Advocacy Service, Inc., 98-CV-184:
Supports deleting the opt out provisions, insuring uniform
application of Rule 26(a)(1) throughout the country.

Federal Practice Commttee, Oregon State Bar, 98-CV-185:
Endorses the opposition of the Local Rules Advisory Conmttee to
abrogating the opt-out provisions (attached).

New Hanpshire Trial Lawyers Assoc., 98-CVv-186: D.N H opted out,
and that decision was well founded and supported. Disclosure has
not been an unqualified success, and the original criticisns
remain valid. Qpposes the change.
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Ohi 0 Acadeny of Trial Lawers, 98-CV-189: Opposes the change.
Most | awyers do not |ike disclosure.

Hon. Carl J. Barbier (E. D La.), 98-CV-190: "The current rule
seens to be working well. The fact that a | arge nunber of
districts have opted out of the mandatory discl osure requirenent
is evidence that in many districts such a requirenent is not
necessary and may in fact be counterproductive."”

Phi | adel phi a Bar Assoc., 98-CV-193: Supports uniformty. The

di fferences anong the districts have made a national practice
difficult. In their astonishing proliferation and variety, these
| ocal differences have becone dangerous traps for the innocently
uninfornmed or, at |east, an unnecessarily cunbersone burden for
mul ti-district practitioners.

Washi ngt on Legal Foundation, 98-CV-200: Agrees that it is

crucial to elimnate the bal kani zati on of discovery rul es that
has devel oped since the 1993 anendnents. Presently, litigators
who practice in nore than one district are largely confused
regardi ng the disclosure requirenents inposed on themin any

gi ven case. This confusion has led to considerably |ess

di scl osure than woul d have occurred under any reasonable, uniform
system It is less inportant what particul ar disclosure
requirenent is ultimately adopted than that the requirenent apply
national ly.

Trial Lawyers for Public Justice, 98-CV-201: Currently there is
i nordi nate procedural diversity on disclosure in the district
courts. The sheer diversity of procedures has sadly bal kani zed
the federal system In sone parts of the country, parties take
the responsibility to disclose seriously, but in others they do
not .

M nn. State Bar Assoc. Court Rules and Adm n. Conm Subconm ttee
on Federal Rules, 98-CV-202: Renoving the opt out provision and
appl ying disclosure nationwide is a step forward.

Hon. Stanwood R Duval, Jr. (E.D. La.), 98-Cv-206: Districts
should retain the right to opt out. Disclosure is superfluous
since interrogatories and requests for production will be
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pr opounded anyway.

Hon. Marvin E. Aspen (N.D. IIl.), 98-CVv-207: QOpposes renoval of
opt-put authority. This district's experience w thout disclosure
has been a happy one, for attorneys can ask for initial
disclosure if they want it, and the court can so order. More
generally, the court is not anxious to provide contentious
l[itigants with another area to dispute. Discovery presently
works well in the district, which has the shortest average case
di sposition tine of any major netropolitan district.

Hon. T.S. Ellis, Ill (ED Va.), 98-CV-209: Strenuously objects
to renoval of opt-out authority. H's service on the Standing
Comm ttee made hi maware that rule changes are carefully and

t horoughly considered. But there is absolutely no show ng that
elimnation of the opt out provision will yield benefits. "I
continues to be puzzled by the m ndl ess advocacy of nati onal

uniformty in all rule-making details and m nutiae. |nsistence
on bl anket uniformty ignores the positive aspects and
characteristics of local legal cultures, which surely exist." In

an addendum Judge Ellis concurs in the views of Judge Payne
(comment no. 176) and of Judge Panner.

Hon. Lawence P. Zatkoff (E.D. Mch.), 98-CVv-212: On behalf of
all the judges of the district, opposes nandatory initial

di scl osure wthout the ability of the district to opt out. This
district opted out, and believes the change woul d be both

unwar ranted and unnecessary. |f mandatory disclosure is inposed,
it may underm ne di scovery cooperation and |ead to nmany nore

di scovery di sputes.

Federal Courts and Practice Commttee of the Chio State Bar
Assoc., 98-CV-213: Uniformty for its own sake is a holl ow
principle, and the reasons for elimnating opt out authority are
not persuasive. Although the two districts in Chio took

di fferent approaches, the bar has not suffered fromthis |ack of
uniformty. After all, Ohio has 88 different counties with their
own | ocal courts, and their practices vary. The suggestion that
clients can be bew | dered by conflicting obligations in different
districts is farfetched.
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F.B.1., 98-CV-214: (Opposes the change because it wll have a
negati ve inpact on cases affecting the FBI and its enpl oyees, the
majority of which are dism ssed on the basis of procedural

noti ons before di scovery.

Exec. Comm, Federal Bar Assoc., WD. Mch., 98-CV-215: Qpposes
elimnation of opt out. These proposed rules would negate a case
managenent programin this district that has worked well for
[itigants.

M chigan Trial Lawers Assoc., 98-CV-217: Supports the change
toward greater uniformty in discovery rules.

Comm on the Fed. Cts., N Y. County Lawers' Assoc., 98-Cv-218:
Opposes elimnation of opt-out. The S.D.N Y. judges concern has
been borne out by anecdotal experience by Commttee nenbers with
automatic disclosure in other districts. But the Conmttee does
support threshold disclosure of "wtness |lists and damages
conput ations. "

Fed. Practice Coomm, U S Dist. &., ND Ilowa, 98-CV-219: The
overwhel m ng majority of attorneys practicing in the federal
courts in this state oppose the proposal to elimnate the opt-out
provi sion. The discovery process presently works as it should in
this state's district courts.

Hel en C. Adans, 98-CV-220: Concurs in comments of Federa
Practice Conm for N.D. lowa (comment no. 219). "W subscribe to
the adage that 'if its not broken, don't fix it.' Litigation in
our federal courts has proceeded snoothly w thout the nmandatory
di scl osure requirenent."”

Hon. Stephen M MNanee (D. Az.), 98-CV-221: Supports making
initial disclosures mandatory. He actively nmanages a |large civil
docket and enforces the current rule. He has not found that it
is onerous or msplaced. He has found that there is little
ganmesmanshi p and few di sputes because the rule is clear.
Moreover, it forces the parties to | ook at the case
realistically.

Hon. Janes L. Graham (S.D. Chio), 98-CVv-222: Strongly feels that
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mandatory initial disclosure conplicates the discovery process
and breeds unnecessary discovery disputes. Therefore opposes
elimnating opt out rights.

M chael E. Kunz, Cerk of Court, E.D. Pa., 98-CV-224: Believes
that the best course of action is adoption of nationw de rul es of
di scovery that no court or judicial officer can opt out of. In
his court, the court as a whole opted out, but four individual

j udges opted back in. Discussion at Advisory G oup neetings

| eads himto the position that uniformty is necessary in order
for counsel to act with total confidence in litigating in the
federal courts.

Nati onal Assoc. of I|ndependent Insurers, 98-CV-227: Supports the
change. The general elimnation of |ocal rules standardi zes the
federal court system which provides consistency to the parties
[itigating there.

Jon Constok, 98-CV-228: Supports the change. The proliferation
of local rules and individual judges' "standing orders” has
contributed greatly to the cost of litigation.

Edward D. Robertson, 98-CV-230: "Executive Branch bureaucrats
have long tried to wite one-size-fits-all rules w thout success
in nost cases; the federal judiciary ought to |earn fromthat
experience and allow district judges to nanage the cases as
needed. "

Martha K. Wvell, 98-CV-236: Supports the recommendation for
uniformty.

Hon. Janmes C. Cacheris (E.D. Va.), 98-CV-245: Joins other judges
i n opposing the requirenent for disclosure wthout opt-out
provision. This district has operated efficiently w thout

di sclosure, and it is difficult to have a "one size fits all"™
rule. Local conditions ought be permtted to control.

Hon. Cerald Bruce Lee (E.D. Va): Opposes elimnation of the opt-
out provision because it would result in negative consequences in
his district. D stricts that have successful delay reduction
prograns should be allowed to opt out.
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Hon. Rebecca Beach Smth (E.D. Va.): Joins her colleagues in
strongly opposing elimnation of the opt-out authority. These
proposal s would only delay the docket in her district.

Standing Comm on U S. Courts of State Bar of Mch., 98-CV-250:
At a regularly schedul ed neeting of the commttee, nenbers
present voted unani nously to oppose elimnation of the power to
opt out of disclosure. Disclosure would add to the litigation
burden and result in notion practi ce.

Jeffrey J. Geenbaum 98-CV-251: (attaching article he wote for
the New Jersey Lawyer) The elimnation of the opt out power is a
wel come change.

Hon. Ernest C. Torres (D.R1.), 98-CVv-252: On behalf of all the
judges of the court, expresses opinion that the proposed

requi renent of mandatory disclosure would be undesirable. It
results in needl ess disclosure of information that may not be of
interest to the parties. It also creates another |ayer of

contentious litigation.

Hon. Jerry Buchneyer (N.D. Tex.), 98-CV-259: (Opposes the
anendnent. In his district disclosure has not worked. Agrees
w th Judge Barefoot Sanders (coment no. 138).

Robert A. Boardman, 98-CV-262: (Gen. Counsel, Navistar Int'l
Corp.) Navistar supports uniformty of discovery procedures in
all federal jurisdictions. Oherwise the commttee's efforts to
curb discovery abuse could be too easily thwarted.

Hon. Raynond A. Jackson (E.D. Va.), 98-CV-263: Qpposes
elimnation of the opt-out provision and agrees with Judge Onen
Panner and ot her judges of his own district. Elimnation of the
opt-out provision will underm ne the effective managenent of
dockets in districts such as E D. Va., where the courts have
adopt ed reasonabl e di scovery procedures to decrease case
processing tinmne.

Federal Magistrate Judges Ass'n Rules Commttee, 98-CV-268: The
Commi ttee supports the anmendnent in ternms of a nationally uniform
approach to the mandatory inplenmentation of Rule 26.
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Test i nony
Bal ti nore Hearing

Gregory Arneson, Tr. 30-45: (Representing New York State Bar
Assoc. Commercial and Federal Litigation Section) Opposes
expandi ng application of disclosure. The problemcases are the
hi gh stakes, conplex comrercial litigations, and in those cases
di scl osure does not work. Not sure that the opportunity to
stipulate out or object will solve the problem (Tr. 41-44)

Robert Klein (Tr. 45-58): (on behalf of Maryl and Def ense
Counsel ) Although he appreciates the need for uniformty, he
woul d have preferred a rul e abolishing disclosure altogether. 1In
the Maryl and state courts, the question whether to adopt

di sclosure |like the current proposal was debated a few years ago,
and there was unanimty anong defense and plaintiffs' counsel

that it should not be adopted. So he would prefer a uniformrule
of no disclosure. (Tr. 53-54)

C. Torrence Arnmstrong, prepared stnt. and Tr. 106-17: The three
chapters of the Federal Bar Assoc. of Norfol k/ Newport News,

Ri chnmond, and Norther Virginia uniformy oppose the proposal to
elimnate the opt-out feature of Rule 26(a)(1) and the parallel
features in Rules 26(b)(2) and 26(d) and (f). These changes w ||
have a negative inpact on the operation of the E . D. Va., which
has "the nost effective docket managenment systemin the United
States."” The district's |ocal rules and scheduling orders do not
permt delay, and the proposed changes woul d add del ay.

Di scl osures would not go forward until two weeks after a
conference, and perhaps also a hearing on objections. Therefore
a case could remain in suspense for an extended period. In the
E.D. Va. this does not happen, and judges franme their scheduling
orders in accord with what will work best. Formalistic rules of
the sort proposed are needed only to address the concerns caused
by irresponsible |lawers or courts that do not manage their
dockets efficiently. Most of the other changes proposed are
probably salutary, but they seemto be essentially the sane as
already followed in the practice of the E.D. Va. Indeed, the
sort of disclosure required under the proposed anmendnent
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corresponds to the sort of things that discovery covers now in
the district. The aggregate effect would add one to two nonths
to the district's ordinary progress in a case. But there has
been no formal study of the effectiveness of the Rocket Docket,
whi ch was not included as a pilot district under the CIRA. The
whol e thing depends on the credibility of the system and these
changes woul d inpinge on it. You can't develop a rule that makes
j udges accessible, but they are in the E D. Va.

Prof. Edward D. Cavanaugh, prepared stm. and Tr. 116-26:
Endorses national uniformty and favors elimnating the opt-out
aut hori zations fromRule 26(a)(1) and Rule 26(b)(2). But he
senses that opposition to mandatory autonmatic di sclosure remains
firmand deeply rooted. Thus, although the proposed anmendnent
[imting disclosure to supporting material is a positive step, it
may be tine to jettison the disclosure concept altogether.
Fundanental |y, the bar has not accepted the idea captured in the
1993 disclosure provisions. It has great theoretical appeal, but
does not work in the adversarial system The shift to disclosure
only of supporting material is a step in the right direction.

But the episode has been very painful for the bar, and it m ght
wel | be better to scrap the idea altogether. Even in the
E.D.N. Y, which started out with the 1991 version, disclosure was
down-sized and didn't work the way they wanted it to work.

Stephen G Morrison, prepared stnt. and Tr. 126-42: Strongly

supports the effort to achieve greater uniformty in discovery
procedures in all federal jurisdictions. Renoving the opt-out
aut hori zations can reduce confusion now resulting fromdiverse
| ocal standards, and reduce the burden inposed on counsel.

San Franci sco Hearing

Kevin J. Dunne, prepared stm. and Tr. 14-23: (President of
Lawyers for G vil Justice) Lack of uniformty is a trap for the
unwary, and is expensive. LCJ supports restoring uniformty to
the federal judicial system

G Edward Pickle, prepared stnt and Tr. 36-47: (Gen. counsel,
Shell Gl Co.) Shell strongly supports national uniformty of
di scovery rules as proposed with respect to Rules 26(a)(1),
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(b)(2) and (d). The current patchwork of varying rules |leads to
confusion, disparate results in simlar cases, and potenti al
traps, even for the vigilant. Such uniformty is desirable so
long as the initial disclosure requirenent is nodified as
proposed in the anmendnents. He is in the position of being both
a lawer and a client, in that he works in house. The problemis
not just what |awers have to face fromdistrict to district, but
al so that the parties thensel ves face these traps of trying to
deal with broad differences anong districts. This has proved
quite difficult to handle.

H Thonas Wells, prepared stm. and Tr. 47-60: Supports
uniformty. The experinent with | ocal rules regarding basic

di scovery and di scl osure has been difficult to deal with for the
practicing bar. Even in a state such as Al abama, there are three
different federal districts, and three different |ocal rules
regardi ng discovery and/or disclosure. Miltiplied by the nyriad
options anong the districts nationw de, this shows that the idea
of one set of procedural rules for all federal courts has been
dealt a serious setback. This effect runs counter to the prom se
of Rule 1 that the rules be construed and adm nistered to achi eve
the just, speedy, and inexpensive determ nation of every action.

Charles F. Preuss, Tr. 60-67: This is a marvel ous proposal to

save tine, expense and noney for everybody. 1In the nass tort
area, it is very frustrating to have to get everything straight
in every district. It really streamines litigation if |awers

can know that they are dealing with the sane set of rules in al
districts.

Hon. Oaen Panner (D. Ore.), prepared stnt. and Tr. 74-87:
Opposes nmaki ng di scl osure mandatory nati onwi de. The rules should
not be changed for all cases based upon problens in exceptional
cases. His district (D. Oe.) opted out of disclosure and has
found this decision wise. Requiring adherence to the schedul e
prescribed in Rules 26(a)(1), 26(d) and 26(f) will delay
litigation in his court and nake it nore costly. The proposals
to require national uniformty are not based upon sufficient
study. If the Commttee can conme up with a good rule, district
judges will support it even if it isn't exactly what they m ght
prefer for thenselves. R ght now, only about 50% of the courts
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have tried disclosure, and 83% of |awers surveyed said that they
didn't think that it saved noney. As a result, district judges
are not satisfied that disclosure is the right answer. Wat

| awers want is access to judges, not disclosure. Rule 16
conferences should be earlier. W try to do that in Oregon, and
we don't have any problemin our district. This disclosure
requirenment will delay things. GCetting | awers together, even on
t el ephone conferences, wll take added tine. |If one side objects
to disclosure, there will be additional delay to resolve that

di spute. There are no standards to tell the judge how to resol ve
objections to disclosure. Meanwhile, discovery is stopped, even
if there is an urgent matter like a notion for a prelimnary
injunction. Even though there are as many reliefs as can be

i ncluded, there's nothing to get the parties into court until
there is a Rule 26(f) conference. At the conference, |awers
will have great difficulty determ ning what to disclose due to
notice pleading. Determning what is inpeachnent evidence, for
exanple, may be quite difficult. Anyone who nmakes a m stake and
omts sonething fromdisclosure faces the risk of serious
sanctions later in the case. In his district, they try to get
the initial scheduling order in place as soon as possible, and he
i's concerned about delaying that process. The idea is for the
judge to set up a tel ephone conference with the | awers as soon
as there is a response to the conplaint by the defendant. Under
the proposal, it won't be possible to get uniformty because
there will be differences anong judges about when to sustain
objections to disclosure. In trying to get uniformty, we are
rushing to judgnent.

Janmes Hiller, Tr. 87-97: (President of Oregon Chapter of Federal
Bar Assoc.) Wants to enphasize how things are handled in his
district. Wen a case is filed, they get an initial scheduling
order that says discovery is to be conpleted in 120 days. Under
the disclosure requirenent, it would probably be 120 days before
they even had their conference. Oten the 120 days for discovery
has to be extended, but there is a firmpush right fromthe start
to get to it and nove the case. He can al nost always get a
notion scheduled in seven days. |If he has a problemin the

m ddl e of a deposition, he can usually get an answer in about
seven mnutes. There is a local rule that encourages | awers to
make tel ephonic contact with the court about problens in
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depositions, and it has worked quite well. They have had
pretrial disclosures like Rule 26(a)(3) for years and years.

Most cases get to trial within 12 nonths. Wen the automatic

di scl osure systemarrived in 1993, al nost everyone thought it was
a bad idea. Al the lawers in Oregon could envision was anot her
| ayer of discovery. Everyone would stipulate around the rule now
proposed. He would object to an interrogatory asking himfor al
the witnesses that support his denials on the ground that it is
overbroad. He sees no uniformty issue regarding traps for the
unwary because his district is saying you don't have to do

sonet hing, not that you do. The solution is to insist on two
choi ces, no disclosure at all or the national rule regarding

di scl osure, and then there wouldn't be any problemof traps for

t he unwary.

Prof. Lisa Kl oppenberg, Tr. 97-99: She has a |ot of synpathy for
seeking uniformty, but with discovery that doesn't seem such a
big i ssue given that there are not discovery problens in nost
cases. The concern is delay and expense. W need better studies
conparing districts that are doing disclosure with those that are
not .

Mark A. Chavez, prepared stm. and Tr. 108-17: Supports the
efforts to create national uniformty by elimnating the ability
of individual district courts to opt out of the mandatory

di scl osure requirenents by |ocal rule.

Robert Canpbell, Tr. 117-30: (Chair, Federal Cvil Rules Comm,
Arer. Coll. of Tr. Lawyers) It is inportant that we have a
national rule on discovery, not a rule of confederate states.

The I egal tender is one that should be understood by everybody so
we don't engage in forum shopping or other ganmes |like that.

Mor eover, disclosure seens to be gaining currency in many pl aces.
In D. Mass., for exanple, after the district decided to opt out

it developed its owmn rule that is even broader. (Tr. 127-28) W
have reached a place where there has been sufficient
experinmentati on.

Anthony L. Rafel, Tr. 130-40: (President of Fed. Bar Assoc. for
W D. Wash., and appearing on its behalf) Opposes elimnation of
| ocal option. His district opted out, and has found that current
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practices work very well there. It has had an experience nuch
like that in the D. Ore. The judges use differential case
managenent to make things efficient. There is early alternative
di spute resolution. There is already active case nmanagenent, and
no significant problenms of cost or delay to be addressed in this
district. The E.D. Wash. did not opt out, but there have not
been probl enms of confusion anong | awers in WAshington as a
result. To insist on uniformlocal rules will force individual
judicial preferences underground, not end them |In that way, it
wll make it harder to find out what rules will be enforced in
the court where you are appearing. The disclosure rule is highly
controversial at the nonent, and there is not sufficient

enpirical data to justify enforcing it where it is opposed.

Wel don S. Wod, Tr. 140-46: Uniform application of the rules
across the country is essential. Lawers should know what is
requi red of themregardless of venue. Wen the rules are in
harnony nationwide, it is possible to develop a nationw de body
of precedent interpreting these uniformrules.

Gegory C. Reed, Tr. 146-55: Having national uniformty is very
inportant. O herw se people will forum shop for a court with
di scovery rules they |ike.

M chael G Briggs, prepared stnt. and Tr. 155-62: (Gen. counse

of Houston Indus., Inc.) Supports elimnating opt out authority.
H I manages its litigation out of its Houston offices, so uniform
national discovery rules will be beneficial.

Thomas Y. Allman, prepared stnt. and Tr. 162-74: (Ceneral
Counsel, BASF Corp.) Strongly supports national uniformty.
Heard statenents of others about disclosure slow ng cases down.
He found that surprising since it seens to himto speed cases up.
He has been particularly pleased with what he has seen in Dall as.
(Tr. 172)

Alfred W Cortese, Jr., prepared stnt. and Tr. 174-82: H's
preference would be to elimnate disclosure altogether, but

i nposi ng national uniformty and Iimting disclosure to

i nformation supporting the clains and defenses is likely to
elimnate the nost troubl esone aspects of disclosure, given the
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safety val ves of stipulation and objection.
Chi cago Hearing

El i zabeth Cabraser, Tr. 4-16: Thinks that with regard to

di scl osure, there nmust be at |east 50 variations. She had a
handy pocket guide to the opt-in and opt-out districts for her
nomadi ¢ practice. The goal of uniformty that is enbedded in the
current proposal is very inportant and necessary because there is
confusion. As a result, the rules that actually obtain in day-
to-day litigation are really witten down nowhere in any
district. Courts and counsel tend to do what works, and to the
extent that the rules are witten to correspond to what works
that will be a positive thing.

Paul L. Price, Tr. 16-25: (on behalf of Federation of I|nsurance
and Corporate Counsel) Favors uniformty. The nenbers of the
organi zation find thensel ves conducting state surveys every tinme
they conme into this jurisdiction as opposed to that jurisdiction.
Al of this adds to the cost of litigation.

Daniel F. Gllagher, Tr. 39-47: |If polled, lawers in the N.D
I1l. would not favor disclosure, but he expects that sone form of
di sclosure will be inposed on the district. The fact that the
rules are not uniformdoes drive up the cost of litigation from
t he standpoint of the |learning curve that |awers nust undergo.
Clients can be prejudiced by running afoul of local rules in
districts that are different fromother districts. The non-
uniformty has too often placed |awers in situations where they
risk being guilty of malpractice for unawareness of a local rule.

Andr ew Kopon, Jr., prepared stnt. and Tr. 94-98: Here in Chicago
things work well w thout automatic disclosure because the court
tailors the discovery to the case.

John Mul grew, Jr., prepared stnt. and Tr. 98-101: He is pleased
that courts may not opt out of the initial disclosure

requi renents under the proposed anmendnents. National uniformty
in discovery practice is a wrthy goal and will add to existing
mechani snms to di scourage forum shoppi ng.
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Edwin J. Wesely, Tr. 101-05: (Chair of Coom on Cv. Lit. in
E.D.N.Y.) Commends the Advisory Conmttee for trying to assure
that the Federal Rules of Cvil Procedure are in fact national
rules. Even with respect to successful |ocal practices devel oped
under the CIRA, his district elected to go with the nationa
rules. The lawyers and judges in the EED. N Y were strongly of
the view that mandatory disclosure had a positive effect on
reduci ng cost and delay. They put the 1991 proposal into effect
intheir district. This strong version of disclosure caused
parties to comunicate with each other earlier than otherw se,
reduced contentiousness and thus reduced the need for judicial
intervention in discovery. It also facilitated settlenent

di scussions. On this score, nationw de, the FJC study is nore
useful than the RAND study in assessing disclosure because it was
done nore recently.

Gary DO MCalllister, prepared stnt. and Tr. 109-13: Supports
uniformty as to disclosure. |In Kansas, the mandatory discl osure
requi renents worked well, and the cases were ready for trial in a
year. Here in Chicago, he would ask for disclosure and woul d get
virtual Iy not hi ng.

John M Beal, prepared stnt. and Tr. 119-26: (Chair, Chi. Bar
Assoc. Fed. Civ. Pro. Conmm) QOpposes ending the opt-out because
things work well in the NND. Ill. This would result in further
controversies, and sone judges in the district are already having
troubl e keeping up with their calendars and ruling on all the
nmotions. This will dunp a |lot of new requirenents into the case.
The N.D. Ill. has a very fine website for out-of-town [awers to
|l earn how it does things, so this should not present a problem

Bruce R Pfaff, prepared stnt. and Tr. 126-34: Fully supports
elimnating the opt-out provisions.

John H. Beisner, prepared stnt. and Tr. 147-54: |In many ways the
di scovery practices of the different districts are all over the
map. We may be reaching the point where the discovery/disclosure
practices in state courts around the country are nore predictable
than those in federal courts.

Laurence Janssen, prepared stnt. and Tr. 154-60: Supports
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uni formty because he's worried about getting trapped in sonme
jurisdiction he's not entirely famliar wth.

Cinton Krislov, prepared stnt. and Tr. 171-77: In the N. D
IIl., the judges vary a great deal fromone to anot her about how
t hey handl e discovery. One thing is true -- in this opt-out
district a plaintiff has to fight to get any discovery. |If
sonebody from Chi cago goes to another part of the country that
enpl oys disclosure, there's a staggering difference. There is a
rule that says defendant has to produce this stuff. Here in

Chi cago, defense attorneys who don't obstruct discovery get fired
and replaced by | awers who do obstruct. Unless there is an
overall rule in all the federal courts that this stuff has to be
produced it won't be produced.

Daniel Ferneiler, Tr. 188-93): He has found that the activismin

managi ng cases in the ND. Ill. has been effective in dealing
with discovery problens. Nevertheless, for a practicing | awer,
uniformty has its benefits. |If one appears in jurisdictions

that one does not ordinarily appear in, uniformty gives sone
refuge on knowi ng how to practice. Uniformty also alleviates
forum shopping, or at |east the perception of forum shopping.

Linda A Wllett, prepared stnt. and Tr. 217-26: (Assoc. Gen.
Counsel, Bristol-Mers Squibb Co.) Favors uniformty. Nowhere
has the proliferation of |local rules had a nore pronounced

i npact, or a nore negative one, than in mass tort litigation.
The vast nunber of filings in different jurisdictions with
different discovery rules translate into exorbitant and
uncontrol | abl e di scovery costs. Squibb has to retain |ocal
counsel in every jurisdiction because of local differences. "The
crazy-quilt of local rules and standing orders greatly increases
di scovery costs by confronting litigants with a Hobson's choi ce:
ei ther pay national counsel to spend significant tinme navigating
the rules peculiar to each district, or hire local counsel in
every venue in which an action is filed."

Chris Langone, Tr. 251-259: (appearing on behalf of Nat. Assoc.
of Consuner Advocates) NACA strongly supports elimnating the
| ocal opt-out.
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Kevin E. Condron, Tr. 259-67: National uniformty should reduce
costs to corporate litigants, particularly in conjunction with
t he narrowed di scl osure rule.

Rex K. Linder, prepared stnt.: Reestablishing national
uniformty of discovery rules is welcone. It |essens the burden
i nposed on counsel to vary disclosure practices dependi ng upon
local rule. This will reduce confusion and acknow edges the
recognition that |awers are increasingly involved with
l[itigation in nultiple districts.




PUBLI C COMMENTS 39 1998 DI SCOVERY PROPGCSALS

(b) Narrowi ng the disclosure obligation to supporting
mat eri al

Coment s

Alfred W Cortese, 98-CV-001: (These comments--which reappear in
regard to other topics--were submtted on behalf of the Chem ca
Manuf acturers Assoc., the Defense Research Institute, the
Federation of |Insurance and Corporate Counsel, the International
Assoc. of Defense Counsel, Lawers for Civil Justice, the
Nat i onal Associ ation of Manufacturers and the Product Liability
Advi sory Council. This listing will not be repeated each tine
this cooment is cited.) These groups' strong preference would be
the elimnation of prediscovery disclosure altogether and
replacenent with a sequenced core discovery process. They agree
that, at a mnimm disclosure should be required only of
material that will support a party's own position, and that the
proposed change elimnates the dilemma that confronts counsel
under the current rule.

Edward D. Cavanaugh, 98- CV-002: This change is to be comended.
Mandat ory automati c di scl osure makes sense in the abstract, but
has encountered too nuch resistance in practice to be effective.
The amendnent "may sal vage whatever is worth keeping" in

di scl osure.

N.Y. St. Bar Assoc. Coomm & Fed. Lit. Sec, 98-CV-012: The change
does not solve the problem "In order to determ ne which
docunents support its position, a party will likely have to
review the same docunents that it would reviewif it were
produci ng docunents 'relevant to disputed facts alleged with
particularity.'™ This review has to be perfornmed when the case
isinits infancy, and will likely | ead to overproduction.
Moreover, if "defense" neans denial of plaintiff's allegations,

di scl osure under the proposed rule could be even broader than
under the current version, which is limted to disputed facts
alleged with particularity. This effort still resenbles doing
the job of opposing counsel. The Section is also opposed to Rule
26(a)(1)(CO (to which no anmendnent is proposed) because it is too
difficult to nmake the required conputations early in conplex
litigation. Finally, it also opposes production of insurance
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agreenents as prescribed by present Rule 26(a)(1)(D). As was
formerly the case, this should await a di scovery request.

Maryl and Def ense Counsel, Inc., 98-CV-018: Wuld have strongly
preferred a national rule abolishing disclosure. |n Myl and,
both the plaintiffs' and defendants' bar opposed discl osure.
Admts that the revised rule is in sonme respects better than the
current rule, but fears the renoval of the particularity

requi renent. Strongly urges the committee to reinject into the
rule or the Note the concept that a defendant's capacity to make
disclosure is in direct proportion to the specificity of
plaintiff's allegations.

J. Rc Gass, 98-CV-031: (individually and as President of Fed. of
Ins. & Corp. Counsel) "There is absolutely no need or logic in
the attenpt to force disclosure of anything that m ght be
relevant to not just a party's clainms or defenses, but the other
side's clains."

Linda AA. Wllett, 98-CV-038: (Assoc. Cen. Counsel, Bristol-Mers
Squi bb Co.) Favors sequenced disclosure in which plaintiff would
have to provide defendant with disclosure before defendant woul d
have to provide anything. Concerned that current change could
actual ly expand the disclosure requirenments on defendants in sone
i nstances, and that elimnation of particularity requirenment
woul d worsen the situation for a defendant. Therefore favors a
phased di scl osure process, but does not see that the current
proposal s i npl enent that approach.

Assoc. of the Bar of the Gty of NY., 98-CV-039: Supports the
narrowi ng of disclosure. The present rule jeopardizes the
attorney-client relationship because it requires the | awer to
reveal what is discovered about the client regardl ess of whether
it is good or bad. The narrowed | anguage would avoid this
probl em

Janes A. Gutz, 98-CV-040: "[T]he whole idea of 'discovery' is
destroyed with this proposal, and harnful information can be
hi dden. "

Thomas J. Conlin, 98-CV-041: The change woul d gut the benefit of




PUBLI C COMMENTS 41 1998 DI SCOVERY PROPGCSALS

the disclosure rule. |If there is to be mandatory disclosure, it
shoul d not be so |lopsided in favor of producing party.

Scott B. Elkind, 98-CV-042: The change will |ead to abuse. The
process of litigation should not be a gane of "hide and seek,"
where docunments are subnerged and produced only upon speci al
request. The current version of disclosure should be given ful
ef fect, backed by sanctions.

John Bornman, 98-CV-043: "[T]his rule change is |udicrous,
because the proposed narrowing of the rule runs counter to the
entire purpose of the mandatory disclosure rule, and will nake it
even | ess productive, informative, and useful than it already
is." It wll free defendants froma significant portion of their
mandat ory di scl osure obligations.

Donal d A. Shapiro, 98-CV-044: Mndatory di scl osure should
requi re disclosure of all relevant information. How otherwi se is
t he opponent to obtain information? Mreover, the change would
make the responding party the arbiter of what constitutes

di scoverable material. Mandatory disclosure should remain as it
is.

M chael J. MIller, 98-CV-047: The change would be harnful to any
i ndi vi dual seeking redress fromthe federal courts. The entire
pur pose of discovery is to require full disclosure.

ABA Section of Litigation, 98-CV-050: Views the proposal to be a
substantial inprovenent over the 1993 version because it
elimnates the need to disclose information supporting an
adversary's clains or defenses without an appropriate discovery
request. This was a nmmjor objection to the 1993 version.

Ellen HHom Il Ellison, 98-CV-054: (Qpposes the change. In sone
cases it would cripple the plaintiff's ability to discover vital
evi dence usually withheld until court orders force production.

Richard J. Thomas, 98-CV-057: (On behalf of M nn. Defense
Lawyers Ass'n): Strongly supports narrow ng the scope of

di scl osure. The current rules create an unsol vable conflict of
interest for counsel who are required to disclose adverse
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i nf ormati on.

Laurence F. Janssen, 98-CV-058: This anendnent is good as far as
it goes, but he questions whether disclosure really narrows

i ssues or saves tine and noney. Phased discovery is nore
efficient and | ess costly.

Charles F. Preuss, 98-CV-060: This change will elimnate one of
t he nost fundamental objections to the present rule and should be
adopted. A party should not be required to make the adversary's
case or to speculate as to the neaning of the adversary's

pl eading. He urges the Commttee to go beyond the present
recomendation to consider a sequenced di scovery process.

Lawyers' Club of San Francisco, 98-CV-61: (QOpposes the change.
This revision would constitute a step backward. There does not
appear to be any strong justification to alter the existing

di scl osure obligation. Allowng parties to w thhold damagi ng
information fromthe initial disclosure would inpede early
resolution of litigation and increase the burdens and costs of
di scovery.

E.DNY Comm on Cvil Lit, 98-CV-077. (Qpposes narrow ng the
di sclosure rule. D sclosure has worked well in this district,
and can work well in others. Judges in this district were
strongly of the view that the current version of disclosure has
had a positive effect. Lawers had a nore m xed view. The
district's rule tracked the |anguage in the 1991 Advi sory

Comm ttee proposal, and was broader than the one adopted
nationally in 1993.

Mchael S. Allred, 98-CV-081l: Opposes the change. "The idea
that in an initial disclosure a defendant is not required to

di scl ose information which he deens to be harnful to his position
is grotesque.”

Arer. Coll. of Trial Lawers Fed. Cs. Conm, 98-CV-090:
Supports the revision of the scope of disclosure as a good
bal ance between conpeting argunents in favor of the broadest
di scl osure provisions and agai nst disclosure altogether.
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Frank Stai nback, 98-CV-093: Limting the scope of disclosure is
a wel cone change. The present rule requires counsel to practice
his or her adversary's case, a concept that runs counter to our
system of jurisprudence.

M chele A. Gammer, 98-CV-102: (on behalf of Federal Bar Assoc.
of WD. Wash.) The anendnent replaces terns that are well
understood in practice and the case |law-"relevant to disputed
facts"--with a potentially problematic new termthat is not
easily susceptible to interpretation. The new standard w ||
require judicial construction and clarification, and will place
undue enphasis on the pleadings, which can be drafted in an
expansive or restrictive manner to suit a party's interests.

Hon. Howard D. McKi bben (D. Nev.), 98-CV-109: (On behalf of D.
Nev.) Supports the change, which would avoid the concerns of the
bar .

Hon. Prentice H Marshall (N.D. 1l11.), 98-CVv-117: Pleased to see
the narrow ng of the disclosure obligation.

Nat i onal Assoc. of Consuner Advocates, 98-CV-120: Qpposes the
change. The experience of NACA nenbers with the current rule is
that it is virtually inpossible to obtain inculpatory information
W t hout a discovery fight. Accordingly, concerns about

m sbehavi or by defendants pronpt fights about disclosure. In

t hese cases, the cost of formal discovery for information hel pful
to plaintiffs may be too great, so retaining the disclosure
requirenent as to that information is inportant. Limting the
obligation to supporting information makes it uninportant since a
party always has an incentive to disclose its supporting
information. But even there the proposal has a gap for

i npeachnent information, and that exception should be del et ed.
The fact that inpeachnent information is exenpted frompretrial

di scl osures under Rule 26(a)(3) is inapposite, because that is
limted to what the party intends to use at trial. No simlar
reason exists for cloaking otherw se-di scoverabl e i npeachnent
informati on as exenpt from di scl osure.

Hon. David L. Piester (D. Neb.), 98-CV-124: Expresses concern
about the exenption of "inpeachnent” materials fromdisclosure.
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He has found that lawers will try to excuse their failure to

di scl ose on the argunent that the information is to be used in
the rebuttal case. In his district, the court adopted a
definition to deal with the problem "'Inpeachnent' shall nean
only (1) to attack or support the credibility of a wtness or (2)
to attack or support the validity of or the weight to be given to
the contents of a docunent or other thing used solely to attack
or support the credibility of a witness. It does not include

evi dence which nerely contradi cts ot her evidence."

Prof. Beth Thornburg, 98-CV-136: (enclosing copy of her article
Gving the "Haves" a Little Mdire: Considering the 1998 D scovery
Proposal s, 52 SMJ L. Rev. 229 (1999), which contains observations
about the proposals) Although this change is politically
under st andabl e gi ven the vehenent opposition of the defense bar
to automatic disclosure, it is also apt to result in the

di scl osure of less information, both initially and after formal
di scovery. By elimnating the tie to pleading with
particularity, however, the anendnment may work in favor of
plaintiffs by broadening subjects on which defendants are
required to nmake disclosure. More significantly, this change
partly undoes a tradeoff of 1993, which tied nunerical limts on
di scovery events to the introduction of disclosure.

VWalt Auvil, 98-CV-140: There seens no | ogical reason to support
a requirenment that disclosure be limted to positive information.
One of the prine goals of discovery should be to encourage al
parties to realistically evaluate the case and thereby inprove

t he chances of settlenent.

Chi cago Council of Lawers Federal Courts Commttee, 98-CV-152:

Ti ghteni ng the scope of the disclosure obligation to itens
supporting a party's clains or defenses nends a serious infirmty
in the present version of Rule 26(a)(1).

Seventh Circuit Bar Association, 98-CV-154: Concurs in the
proposal to narrow the scope of disclosure to include only
information that supports a party's position.

Nati onal Assoc. of Railroad Trial Counsel, 98-CV-155: Favors the
change to limt disclosure to supporting information. (Note that
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the Association also favors retaining the opt-out provision.)

Chi cago Chapter, Fed. Bar Ass'n, 98-CV-156: The initial

di scl osure anendnents are highly desirable. The Chapter endorses
t hese changes. (Note that it also favors retaining the opt-out
provi sion.)

Federal Practice Section, Conn. Bar Assoc., 98-CV-157: Endor ses

the change. It addresses the nost serious objection to the
present rule, fromwhich the D. Conn. opted out, because a |awer
is no longer required to turn over the "snoking gun.” (The

Section did, however, state its opposition to Rule 26(a)(1)(C.)

Penn. Trial Lawers Ass'n, 98-CV-159: Supports the change as an
i nprovenent on the existing rule. What is relevant to opposing
counsel is best left for determ nation by that counsel and
reliance on opposing counsel for full and conplete disclosure
often results in counsel being m sled.

Richard C. MIller, 98-CV-162: (Opposes the change. Defendants do
not di sclose what they are supposed to provide under the current
rule. But to change the rule to solve this problemin effect
elimnates the rights of the party who needs the material. "If
you are going to change Rule 26 to require the production of only
favorabl e docunents you mght as well elimnate voluntary

di scl osure entirely."

Philip A Lacovara, 98-CV-163: Favors the change. It is fair
and practical, and reflects the proper balance in the adversary
system leaving it to each side's counsel to decide what evidence
supports that party's case.

WIlliam C. Hopkins, 98-CV-165: (Qpposes the change. |If plaintiff
uses "notice" pleading and pl eads no specific facts, there is
little burden on the defense; the defendant sinply supplies
informati on on those facts that are clear. The change suggests
that stonewalling wll again be countenanced. Moreover, it is
not always possible to determ ne what is hel pful and what is
har nf ul

Timothy W Monsees, 98-CV-165: He had strenuous objections to
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di scl osure when first adopted, but it has been fairly innocuous
to plaintiffs. He can't think of any situation in which a party
really conplied with the requirenent to supply harnfu
information. "My overwhelmng reaction is a big yawn."

Mary Beth O une, 98-CV-165: The change is not necessary. "W
never have the luxury of a defense attorney 'doing our work' as
stated in the advisory conmttee report."” There is never a
problemw th the defendant supplying the docunents that support
its position.

Prof. Ettie Ward, 98-CV-172: Believes that we are noving too

qui ckly, and for the wong reasons, in nodifying the disclosure
requi renents. The experience with the 1993 provisions is
actually quite small, and all we can conclude is that disclosure
is neither as bad as its critics feared nor as helpful as its
proponents hoped. The proposed changes do address sonme concerns
with the 1993 rule, but water it down so nmuch as to raise serious
gquestions as to whether any discovery would be elimnated or

di scovery costs reduced. |If these effects don't happen, the rule
may actually increase costs.

Frederick C. Kentz, Il1l, 98-CV-173: (Gen. Counsel, and on behal f
of, Roche) The disclosure requirenents should be conditioned on
the specificity of the allegations in the conplaint.

Federal Bar Council's Conmttee on Second Circuit Courts, 98-CV-
178: Opposes the change. |f disclosure is a good idea (an open
question), the change woul d reduce the useful ness of nandatory
di scl osure. RAND found that disclosure reduced attorney work
hours only when it required revelation of harnful as well as

hel pful information. Moreover, the disclosing party would stil
have to sift through the information to select itens subject to
di scl osure, and then nake the further determ nation not only
whet her it was relevant but al so whether it was supporting

i nformati on.

Trial Lawyers Association of Metropolitan Washington, D.C., 98-
CV-180: (Opposes the change. Supporting information is going to
come out sooner or l|later anyway. This change encourages the
attitude that a party is allowed to hide harnful discoverable
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information and give it up only grudgingly after an exhausting
war of attrition.

Public G tizen Litigation Goup, 98-CV-181: Al though the G oup
was anong those who opposed adoption of disclosure in 1992, we
beli eve that these amendnents are premature and |likely to nake
the rule worse rather than better. The scope of disclosure
should not be curtailed. 1In 1993 nunerical limtations were

i nposed on interrogatories in the expectation that disclosure
woul d provide a substitute source of information, but to date
di scl osure has not reduced the need for interrogatories. The
narrowi ng of disclosure will exacerbate this problem |In
addition, it favors sophisticated litigants with superior control
over w tnesses and docunents, and endorses a "hide the ball"
approach to litigation that is inconsistent with the Rul es

obj ective or pronoting the resolution of disputes based on the
merits rather than the skill of the | awers.

Associ ation of Trial Lawers of Anerica, 98-CV-183.: (Qpposes
narrowi ng disclosure. This would nean that further discovery
woul d be needed every tine the pleadings are anended.

M chi gan Protection & Advocacy Service, Inc., 98-CV-184: Qpposes
narrowi ng the scope of disclosure. Efficient and econom cal

di scovery is best pronoted when full and conplete disclosure is
made at the earliest stage of the case. To narrow di scl osure
weakens the position of the party with the burden of proof.

Janmes B. Ragan, 98-CVv-188: "By |limting Rule 26 to only positive
information the rule becones useless. . . [S]inply abolish Rule
26, since with your rule change it becones neani ngl ess. "

Chi 0 Acadeny of Trial Lawers, 98-CV-189: Opposed. This is
anathema to the rules of discovery.

Hon. Carl J. Barbier (E. D La.), 98-CV-190: Al though abolishing
mandatory disclosure is preferable, if disclosure is to be
mandat ed, then why should it be limted to supporting information
only? This will only generate nore discovery disputes and
not i ons.
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Phi | adel phia Bar Assoc., 98-CV-193: Takes no position. Many
menbers agreed with the revision as properly elimnating an

i ntrusion upon attorney-client matters, but others believed that
di scl osure woul d not serve a useful purpose if limted to hel pful
mat erials, which nost litigants disclose happily anyway.

James C. Sturdevant, 98-CV-194: "This revision would constitute

a significant step backward. There does not appear to be any

strong justification to alter the existing disclosure obligation.
[ T] he proposed anendnent is very likely to lead to

i ncreased gane pl aying and abuse in the discovery process."”

Maryl and Trial Lawers Assoc., 98-CV-195: (Opposes the change.
Utimately the harnful information will be disclosed through the
ordinary course of discovery. It seens wasteful to permt a
party to conceal such evidence until uncovered through the use of
the various discovery tools when the information i s otherw se

di scover abl e.

Janmes B. Mclver, 98-CV-196: (98-CV-203 is exactly the sane as no.
196 and is not separately sumrarized) This is one of the all-
tinme bad ideas in American jurisprudence. Very little discovery
IS needed to support a party's position. Wat is always needed
t hrough discovery is information that is damagi ng to your
opponent's position.

Lawers' Commttee for Cvil R ghts Under Law, 98- CV-198:
Qpposes narrow ng the disclosure obligation, noting that in 1993
the nunerical Iimtations on certain discovery activities were
tied to the introduction of disclosure and that curtailing

di sclosure calls for lifting those limtations. But those
[imtations are now to be inposed nationally at the sane tine
that disclosure is narrowed. Views the new standard as narrower
because it | ooks to clains and defenses rather than factual

di sputes at issue in the case. In civil rights cases, the new
formof disclosure would yield little information from
defendants. The current rule works well where it has been

i npl enented, and there is no basis for shrinking from national
application of the current rule nationw de. The change overtly
benefits the party who understands the litigation better, who
wll be the defendant in nost civil rights cases.
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Arizona Trial Lawers Assoc., 98-CV-199: This change woul d
significantly hanper discovery by the party who does not contro
t he docunents. In product liability and bad faith cases, nost
information is controlled by the defendant; in discrimnation
cases and ot her types of personal injury cases, nost of the

harnful information is controlled by the plaintiffs. In Arizona
state court harnful information nust be produced, and this has
proved effective. The narrowi ng of disclosure will encourage

litigation about additional discovery.

Washi ngton Legal Foundation, 98-CV-200: The change adopts the
proper |evel of disclosure. Under the present rule, litigants
adopt wldly different interpretations regardi ng what needs to be
di scl osed, which has resulted in unfairness to parties who have
been conscientious in follow ng disclosure.

Trial Lawyers for Public Justice, 98-CV-201: This wll

evi scerate the useful ness of disclosure. TLPJ supports

di scl osure, but all too often the rule produces little real

di sclosure. |If the proposed anendnent is adopted, responding
parties could easily provide next to no neani ngful information.
Mor eover, the change "is arguably an endorsenent of the
stonewal | i ng ethos."

M nn. State Bar Assoc. Court Rules and Adm n. Comm Subconmttee
on Federal Rules, 98-CV-202: Narrowi ng the scope of disclosure
makes sense. This nore relaxed rule, plus half a decade of good
experience wth required disclosures in districts such as D
Mnn., will pronpt a nove toward simlar disclosure in state
courts.

Sharon J. Arkin, 98-CV-204: This essentially renders the initial
di scl osure neaningless. In the context of insurance bad faith

| aw, for exanple, the "supportive" docunentation will consist of
the insurer's self-serving letters to the insured and "expert"

reports or letters which support the insurer's denial. Those

docunents are generally received by the insured fromthe insurer
before litigation is filed. At a mninmum the insured needs the
entire claimfile, the underwiting file, the clainms manual and,
in sone cases, the underwiting manuals. Since that information
is often withheld in response to basic discovery requests, it is
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not reasonable to believe that the conplete universe of those
docunents will be voluntarily disclosed at the initial
di sclosure. |If they are not, the disclosure is pointless.

Ni cholas Wttner, 98-CV-205: (on behalf of N ssan North Anerica)
This will not streamine discovery and will |ikely spawn
ancillary sanctions notions and needl ess expense. The committee
has unhooked the automatic disclosure requirenent fromthe
nmooring of "facts alleged with particularity in the pleadings."

Montana Trial Lawyers Assoc., 98-CV-216: Qpposes the change.
The initial disclosure requirenent reduces the tinme, effort, and
expense involved in conducting discovery. The anmendnent will do
nothing to reduce the overall cost of discovery. It will have
the opposite effect, for discovery will be necessary for
information that is now di scl osed.

M chigan Trial Lawers Assoc., 98-CV-217: (Opposes the change.
It would undermne the utility of the mandatory disclosure rule
and send a harnful signal

Stuart A dlanik, 98-CV-226: Qpposes the change. The results
of disclosure have been positive, as they were in states that
tried this approach before 1993. But those who opposed the 1993
anendnents are back, wth no supporting data, and with the sane
argunments previously rejected not only in 1993, but in 1937 as
wel | .

Nati onal Assoc. of I|ndependent Insurers, 98-CV-227: Favors the
change. It will elimnate needless inquiry to information that
has no bearing on the clains or defenses.

Jon B. Constok, 98-CV-228: Strongly supports the change. The
1993 rul e al ways seened contrary to the prem se of our adversary
system Asking a party to sinply produce "supporting" nateri al
is not offensive, whereas the current rule is offensive. Thinks
an unanticipated upside is that attorneys will work harder at

full conpliance, whereas his experience in over ten jurisdictions
is that nost attorneys in comercial litigation sinply see the
current rule as a paper hoop they have to junp through.
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Edward D. Robertson, 98-CV-230: This is short-sighted in view of
the narrow ng of discovery. He finds the changes nearly com cal,
for it is clear to those who regularly join battle wth big
industry that it is nearly inpossible to get defendants to reveal
harnful information even with well-focused discovery.

Martha K. Wvell, 98-CV-236: This change woul d defeat the
concept of mandatory discl osure.

Jeffrey P. Foote, 98-CV-237: "l| see no legitimate purpose in
limting the initial disclosure to those docunents that support
the parties' clains or defenses. That is not neaningful

di scovery at all."

Vatt hew B. Weber, 98-CV-238: Elimnating initial disclosures
except for that material which supports the disclosing party's
position sinply allows a party to hide damaging materials until
the other side specifically asks for them

Ant hony Z. Roi sman, 98- CV-240: There is no reason, except
preventing disclosure of the true facts, for failing to require
that all relevant information be produced. "Ilmagi ne how nmuch

|l ess tine and expense woul d have had to be expended in discovery
had t he tobacco conpani es been subject to and had they conplied
with the current Rule 26(a)(1)(B) when they were first sued for
damages by a snoker."

Norman E. Harned, 98-CV-241: The change is beneficial and shoul d
be adopt ed.

East man Chem Corp., 98-CV-244: Supports the proposal. This is
necessary to bring sonme rationality to the initial disclosure
concept.

NAACP Legal Defense Fund, 98-CV-248: (Qpposes narrow ng the

di sclosure duty. 1In the tactical context of litigation today,
this will encourage defense counsel to read the plaintiff's
clains as narrowy as possible, and to furnish infornmation about
its defenses as narrowy as possible also. The broader

di sclosure required by the current rule does not require a party
to do its adversary's work. Rather, disclosure noves away from
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the concept of litigation as a sporting contest and | evels the
playing field for both sides.

Hon. Russell A Eliason (MD.N.C ), 98-CV-249: Wrries about
exenpting material that casts doubt on a claimor defense and
exenpting i npeaching material. Sone evidence, after all, both
supports and undercuts clains and defenses, but the rule makes no
provision for that. (Note that when contacted by the Speci al
Reporter about a different matter, Magistrate Judge Eliason
brought up the revision of Rule 26(a)(1) and, after discussing
it, related that his msgivings were satisfied on the basis that
it was not alimtation on the right to do formal discovery but
only an initial disclosure obligation.)

Jeffrey J. Geenbaum 98-CV-251: (attaching article he wote for
the New Jersey Lawyer) The proposal wisely elimnates the
controversial requirenent of punishing a client for hiring a
diligent attorney who ferrets out material helpful to his
adversary w thout even a request for such information by the
adverse party.

Warren F. Fitzgerald, 98-CV-254: Narrow ng the scope of

di scovery will encourage parties to nmake sel ective determ nations
about what they regard to support their respective clains and
defenses. This will result in less fairness in the application
of initial disclosure.

Ant hony Tarricone, 98-CV-255: This change wll nmake it easier
for parties and their counsel to decide unilaterally that
docunents and data are not discoverable, and opposing parties
wi || consequently never see the rel evant evidence.

Annette Gonthier Kiely, 98-CV-256: (Opposes the change. It wll
provide a further shield for defendants to legitimately w thhold
and fail to identify witnesses and evi dence which are nost

rel evant and germane to the clainms brought by the plaintiff. The
current requirenent of disclosure regarding disputed facts
alleged with particularity is the core of the disclosure rule.
Narrowi ng the disclosure requirement will guarantee that there
must be nore costly, protracted discovery.
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Davi d Dwor k, 98- CV-257: (Opposes the change. It will have the
undesirable effect of imting the ability to obtain val udabl e
docunents and data that may be critical and are often in the
opposi ng party's exclusive control

WIlliamP. Lightfoot, 98-CV-260: Opposes the proposal.
Supporting information will conme out sooner or |ater anyway.

This proposal is at best unnecessary, and at worst encourages the
attitude that it is all right to hide harnful information

New Mexico Trial Lawers Ass'n, 98-CV-261: |[|If mandatory
di scl osures are to provide the benefit of streamining the
di scovery process, disclosure of harnful material nust be
retai ned.

Robert A. Boardman, 98-CV-262: (Gen. Counsel, Navistar Int'l
Corp.) The change may inprove disclosure, but Navistar doubts
that the idea is useful. Navistar strongly urges that sequenced
core and expert discovery be substituted.

US Dep't of Justice, 98-CV-266: If initial disclosure is
retai ned, the Departnment supports the proposed change for the
reasons offered by the Advisory Commttee. But it thinks that
di scl osure has often resulted in unnecessary, duplicative

di scl osure, especially when there are dispositive notions on
jurisdictional, constitutional or statutory grounds that do not
require disclosure to resolve. The Departnent would support a
presunption that there be no disclosure until a specific period,
such as 30 days, after an answer is filed. Certainly 14 days
after the Rule 26(f) conference is too soon in some conpl ex
cases.

Courts, Lawyers and Adm nistration of Justice Section, D st. of
Col unbi a Bar, 98-CV-267: The Section believes that the proposed
standard m ght present conplications. Wether a particular
docunent or witness generally helps or hurts a party's case my
not be clear at the outset. \Whether the w tness or docunent has
information relevant to a disputed fact pled with particularity
is a nore objective standard. In addition, the proposed standard
woul d broaden the scope of disclosure in sonme circunstances. The
change woul d not narrow the scope of formal discovery, noreover
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Federal Magistrate Judges Ass'n Rules Commttee, 98- CV-268: The
Commttee is concerned that the standard is different in Rule
26(a)(1) and (b)(1). Suggests that both should say that the
scope is "relevant to the clains or defenses plead by any party."
The Comm ttee opposes excluding i npeachnment nmaterial fromthe
scope of disclosure. Those nenbers of the Commttee who have
experience wth disclosure are concerned about [imting

di scl osure to supporting informati on because that m ght rob the
requirenent of its ability to reduce discovery disputes |ater on.
The reason for opposing the i npeachnent exclusion is that

i npeachnent material is subject to discovery, and is highly
effective in bringing cases to an early settlenent.

Test i nony
Bal ti nore Hearing

Robert E. Scott, Jr., prepared stnt. and Tr. 4-18: (president
of Defense Research Institute and representing it) DRI's strong
preference woul d have been to elimnate initial disclosure and
replace it with sequential disclosures, but it agrees with
limting such disclosure to supporting docunents. This should
reduce costs while not sacrificing the attorney-client privilege
or work product protection.

Allen D. Black, prepared stnm. and Tr. 18-30: Thinks that the
current proposal is fine (Tr. 21).

Robert Klein (Tr. 45-58): (on behalf of Maryl and Def ense
Counsel ) Concerned about the abolition of the particularity
requi renent. O fers exanple of accident involving an RV driven
by "a couple fromthe Oient” who had never been in this country
before, and who set the vehicle on automatic cruise control to
have tea, resulting in an accident. |If the conplaint contains
none of this information, and only alleges that the vehicle was
unr easonably defective, should defendant have to provide

di scl osure even of "supporting information?" (Tr. 56-58)

Brian F. Spector, prepared stnmt. and Tr. 64-80: Finds that a
witness |ist without sonme detail about the subjects of the
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w tness's knowl edge not to be sufficiently hel pful, particularly
inan era with nunerical limts on depositions and
interrogatories. It would be good to require that the substance
of the know edge be included, not just the subjects. (Tr. 76-77)
Hi s district has had nandatory discl osure of supporting
information for 15 years, and there has not been a probl em

di stingui shing supporting information fromother information for
purposes of this local rule. (Tr. 79)

Stephen G Mrrison, prepared stnt. and Tr. 126-42: Supports the
change as a first step. At a mninum disclosure should be
required only of materials that support the disclosing party's
case. But the changes should go further and require sequenced

di sclosure. Setting forth the supporting materials at the outset
sets a bull's eye for the case that can help focus later efforts.

San Franci sco Hearing

Maxwel | Bl echer, Tr. 5-14: Endorses the change to disclosure,
whi ch brings those requirenents into accord with actual practice.
That is constructive. (Tr. 5)

Kevin J. Dunne, prepared stm. and Tr. 14-23: (President of
Lawyers for Civil Justice) Supports the change. The current
"relevant to disputed facts alleged with particularity" standard
is too vague. It also requires a defense attorney who knows the
weaknesses of the defense case better than anyone el se to

di scl ose information supporting those weaknesses. He does not
think that sticking to the old standard for w tness disclosure
woul d be desirable, because that would still require a very great
effort toidentify witnesses in order to find if sone have
information that helps the other side. There m ght be sonme need
to interview wi dely under the current proposal to determ ne who
has supporting information, but at |east the incentives |line up.
He desperately will want to make sure that every good docunent
and favorable witness is identified because otherw se there may
be trouble later on for his client. But he probably wll get an
interrogatory asking for the identity of all persons with

i nformati on about a particular subject, but usually that is
limted to "nost know edgeabl e" people, so it is nore nanageabl e.
(Tr. 21-23)
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Diane R Crowl ey, prepared stnt. and Tr. 36-47: The change w |
have a desirable effect inlimting the information subject to

di sclosure. In a trademark case handled by her firm the breadth
of the current requirenent resulted in a very long list of people
w th know edge of relevant information, and her firmfelt obliged
therefore to notice the depositions of these people. Had she
been sending an interrogatory, she would only have asked for the
"nost know edgeabl e persons” and woul d not have received such a
long list. (Tr. 30-31) The result of the overlong list was
beneficial in her case because the judge ordered that all the
listed individuals be produced for deposition in San Francisco,
but the case illustrates that the current requirenent is too
broad. But she has not found that her pleading has changed due
to the adoption of disclosure; she is not trying to expand the

al l egations or specificity of them

G Edward Pickle, prepared stnt and Tr. 47-60: (Gen. counsel,
Shell Gl Co.) Limting disclosures to supporting materials is a
substantial advance in the right direction, though this can stil
prove difficult in conplex cases. 1In those cases, it is
difficult to anticipate the issues at the initial stage of
[itigation.

H Thomas Wells, prepared stnt. and Tr. 74-87: The proposal is
an i nprovenent on the current provisions in Rule 26(a)(1). The
current rule infringes counsel's obligation of zeal ous
representation. The limtation to supporting information
overcones this major criticismof the current rule. It mght be
desirable to nmake the disclosure provision broader with regard to
W t nesses than docunents. Oten that is requested in an
interrogatory anyway, so doing this mght conplement the [imt on
the nunber of interrogatories. (Tr. 51-53)

Charles F. Preuss, Tr. 60-67: Narrow ng the scope of disclosures
is good. It avoids the dilemma of risking prejudice to your
client's case in disclosure.

Hon. Omen Panner (D. Ore.), prepared stnt. and Tr. 74-87: Favors
narrowi ng of disclosure; if we have to have disclosure, let's put
it that way. (Tr. 80)
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Larry R Vesel ka, Tr. 99-108: The current rule works well. You
don't get everything, but everyone |learns nore than would be the
case under disclosure limted to supporting information. The
current rule allows people to start quicker.

Mark A. Chavez, prepared stnt. and Tr. 108-17: QOpposes the
change. The existing obligation to disclose harnful information
serves useful purposes and should not be elim nated.

Robert Canpbell, Tr. 117-30: (Chair, Federal G vil Rules Comm,
Arer. Coll. of Tr. Lawers) Cearly favors the change in
di scl osure.

Gegory C. Reed, Tr. 146-55: Supports the change. this prevents
parties frombeing required to go to work to do the other side's
preparation. It also prevents the production of huge amounts of
material that are not relevant. For exanple, in a case on which
he worked recently the initial production of docunents involved
nmore than 40,000 pages of material, but naybe 100 have been
referred to in the depositions that have followed. This was a
huge waste of tinme for his client in gathering together all these
docunents, and a waste for the other parties in going through
them Usually he has produced rather than identifying the

di scl osed docunents, because identifying would be an additi onal
effort and would lead to a request to produce. The narrow ng of
di scl osure shoul d have the side effect of focusing the forma

di scovery that follows. Wth regard to plaintiff's disclosure,
that will help the defendant and the court determ ne what the
plaintiff's real clainms are. But it would be helpful if the Note
were clearer on the dividing |line between clains and defenses and
subject matter. Presently judges often seemloath to get
involved in the specifics of these problens, and it would be
desirable if these changes could pronpt nore of that activity. A
prinme area of dispute in products liability cases is the breadth
of discovery involving products plaintiff clains are simlar.
Even if the changes can't put into words the difference in
result, the disclosure provisions may permt a nore focused
approach to it. Sonetines the court will need to be involved to
determ ne whether the simlarity is sufficient to justify the

di scovery.
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M chael G Briggs, prepared stnt. and Tr. 155-62: (Gen. counse

of Houston Indus., Inc.) HI generally supports this change,
al though it does believe that disclosure should be elimnated in
its entirety. It notes that this change is identical to new

Texas Rul e 194.2(c), which goes on to state that "the respondi ng
party need not marshal all evidence that may be offered at
trial." HI believes it would be desirable to add that a

def endant can only respond to allegations by the plaintiff which
are stated with particularity.

Thomas Y. Allman, prepared stnt. and Tr. 162-74: (Gen counsel,
BASF Corp.) Supports uniformnational requirenents limted to
supporting information. The Dallas federal courts enploy a
simlar rule now, and disclosure there has clearly facilitated
the process of identifying witnesses and docunents and hel ped
reduce costs. Applauds idea of coupling disclosure to clainms and
def enses asserted, as opposed to broad subject matter. Initial
di scl osures can nove the case along and get the parties to a

pl ace where they can di scuss settlenment. He was struck by the
statenents of opponents of disclosure, for he believes that the
probably don't speak fromhis point of viewas a client, for he
wants cost-effective litigation

Alfred W Cortese, Jr., prepared stnt. and Tr. 174-82: Concerned
about elimnation of the particularity requirenent. Perhaps the
Commi ttee Note should specifically acknow edge that in cases
where clainms are not particul arized, a defendant cannot provide
meani ngful initial information relating to its denials or
defenses if it does not know what the clainms are. Sequenced

di scl osure woul d be a better way.

Chi cago Hearing

El i zabeth Cabraser, Tr. 4-16: Opposed to narrow ng the

di scl osure requirenent, particularly if the noratoriumin Rule
26(d) is retained. The problens in convening a Rule 26(f)
conference have del ayed cases on which she has worked. The bar's
famliarity wwth the 1993 changes is still limted, and narrow ng
t hem woul d be count er producti ve.

Daniel F. Gllagher, Tr. 39-47: The disclosure in the 1993 rule
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was far too broad, and the current proposal is far preferable. A
party should not be required to flesh out the other side' s case.
He al so appl auds taking out the particul ari zed pl eadi ng

provi sion, which is inconsistent wwth the general federal

approach to pl eadi ng.

Andr ew Kopon, Jr., prepared stnt. and Tr. 94-98: |If Chicago is
required to adopt disclosure, he thinks the proposed rule is
better than the 1993 version nowin the federal rules. It is
better to have parties respond to direct requests for information
than to require themto search around for material that hurts
their position. |If this junp-starts the litigation and causes
the parties to cone together, that is desirable.

John Mul grew, Jr., prepared stm. and Tr. 98-101: 1In the C D
I1'l., where he practices, the current disclosure rule has been
enforced. It has produced problens for defendants, and even
persi stent counsel have difficulties getting clients to assenble
the information that is called for. He believes the narrow ng
di scl osure as the Advisory Conmttee has proposed is a really
good idea. Having the broader obligation nowin the rule does
not cause plaintiffs to forgo discovery; they still want just as
much as they would w thout any discl osure.

Gary D. MCalllister, prepared stnt. and Tr. 109-13: Narrow ng
di sclosure wll narrow and inhibit the devel opnent of the case.
The need to disclose this material triggers the plaintiff's
ability to get the docunents. In Chicago, however (conpared to
Kansas), he has not seen nuch disclosure. To require only
supporting information will certainly result inlimting the
ability of litigants to obtain proof. The obligation to disclose
unfavorable information at the outset nmakes it nore |likely that
this material will see the |ight of day.

Laurence Janssen, prepared stm. and Tr. 154-60: Supports the
change.

Cinton Krislov, prepared stnt. and Tr. 171-77: Opposes
narrowi ng disclosure. You need a rule that forces defendants to
produce the harnful material too, or it won't cone out.

Def endants will fight everything so this has to be the rule. Al
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rel evant docunents should be subject to nmandatory discl osure.

Linda A Wllett, prepared stnt. and Tr. 217-26: (Assoc. Gen.
Counsel, Bristol-Mers Squibb Co.) Favors retaining the pleading
with particularity provision in the anended di sclosure rule.
Focusi ng di sclosure on defenses is a salutary change, often
clainms are stated at a high level of generality and, w thout a
particularity limtation, responding parties will be at a

di sadvant age.

M chael E. O dham prepared stnt. and Tr. 235-45: From
defendant's perspective, if the particularity requirenent is
elimnated the disclosure requirenent for denials is difficult to
accept.

Douglas S. Grandstaff, prepared stm. and Tr. 245-51: (Seni or
Lit. Counsel, Caterpillar, Inc.) Al though Caterpillar would have
preferred that disclosure be elimnated altogether, the proposed
amendnent saves a defendant from having to guess, at its peril,
the nature and substance of a plaintiff's inarticulately pled
claim The Note should say, however, that the defendant's
obligation to provide disclosure is limted to cases in which the
claimis pled with particularity.

Kevin E. Condron, Tr. 259-67: Supports the change because it
shoul d hel p reduce the cost of litigation.

John G Scriven, prepared stnt.: (Gen. Counsel, Dow Chem Co.)
This conpronmse is a way to reestablish national uniformty. It
relieves attorneys of conflicts they nay experience under the
1993 version of the rule.
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(c) Articulation of the standard for narrow ng the
obl i gati on

Coment s

ABA Section of Litigation, 98-CV-050: Favors the majority's
| anguage, which nmakes clear that the disclosing party nust
disclose all of the information that it believes supports its
position, rather than what appears to be a nore perm ssive
standard of information a party "may use" to support its

posi tion.

Test i nony
San Franci sco Hearing

H Thonas Wells, prepared stm. and Tr. 47-60: The mnority
proposal for wording of the narrowed obligation under Rule
26(a)(1) is remarkably like the local rule in the Northern
District of Alabama, which was drafted by that district's CIRA
Advi sory Commttee (chaired by Wells). Experience in that
district has revealed few, if any, problens with this

formul ation. He would therefore support the mnority position on
the drafting of this provision.

Chi cago Hearing

Lorna Schofield, Tr. 193-202: (speaking for ABA Section of
Litigation) The ABA supports the majority version -- "supporting
clains and defenses" -- for three reasons. First, "supporting"
seens to be a nore inclusive term It nmakes sense to use a nore
inclusive termif you want to achieve efficiencies through

di scl osure. Second, "nmay be used to support” is subjective.

That may encourage ganesmanship. Finally, the mnority view

m ght raise questions of admssibility, and that should not be
pertinent to initial disclosure. This could |lead to disclosure
with regard of |arge anpbunts of information in sone cases, but
that is desirable in the eyes of the Section of Litigation.

M chael E. O dham prepared stnt. and Tr. 235-45: For him the
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"may use" fornul ati on woul d be preferabl e because the
particularity requirenent has been renoved and he woul dn't know
exactly how to respond for defendant in sonme cases that are pled
very generally. But his problem m ght well be solved in the Rule
26(f) conference, where there will be a chance to discuss the
specific assertions of the plaintiff before disclosure is
required.
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(d) Handling and listing of "l ow end" excl uded
cat egori es

Coment s

Alfred W Cortese, 98-CV-001: (See Rule 26(a)(1l) for list of
organi zati ons represented) Supports excluding | ow end cases.

E.DNY. Coom on Gvil Lit, 98-CV-056: Endorses |ow end
excl usi ons, but proposes that the Government be required to
provi de disclosure in pro se prisoner cases rather than exenpted.

Amer. Coll. of Trial Lawers Fed. Gs. Comm, 98-CV-090: This is
a sensi bl e exenption.

Hon. Howard D. MKi bben (D. Nev.), 98-CV-109: (On behalf of D.
Nev.) Expresses concern that additional categories the district
has exenpted are not included. Exanples include Freedom of
Information Act suits, deportation actions, forfeiture actions
and condemation actions. They urge that the court retain

di scretion to augnent the list by local rule.

Nati onal Assoc. of Consuner Advocates, 98-CV-120: Qpposes
exenption of actions by the United States to recover benefits and
to recover student | oan paynments. NACA nenbers often represent
consuner debtors, and have found that initial disclosures are
inportant in those cases. Mny of these cases involve debtors
appearing without counsel, so it is essential that the U S.
provi de these pro se defendants discovery related to its claim
In student | oan cases, the information is often in the exclusive
possession of the U S. Departnent of Education, and often in
significant disarray. "[T]he governnent is holding all the
cards, but it may be bluffing.” Unless the goal of the rules is
to give the governnment an unfair advantage, these exenptions
shoul d be el i m nat ed.

Hon. David L. Piester (D. Neb.), 98-CVv-124: Suggests adding the
followi ng categories of actions to the exenpt list: Actions to
enforce a civil fine or penalty, or the forfeiture of property;
bankrupt cy appeal s; proceedings to enforce postjudgnment civil
remedi es; proceedi ngs under the Freedom of Information Act; and
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proceedi ngs to conpel testinony or production of docunents
relative to perpetuation of testinony for use in any court. He
al so notes that the practice in his district has been to include
prisoner civil rights cases in the disclosure requirenents, and
that this has not caused problens. On this point, however, he
accedes in the interest of national uniformty. He asks,
however, whether such a case is later returned to the disclosure
fold if counsel is appointed.

Hardy Myers, 98-CV-146: (Attorney General of Oregon) Under this
proposed rul e, Assistant Attorneys CGeneral would be required to
confer and begin discovery in many cases now exenpt from such
requi renents, such as non-prisoner pro se actions, which is not
now true in this opt-out district. This would considerably and
unnecessarily increase litigation expense. (It seens that these
are often decided on notion before initiation of discovery.)

Chi cago Chapter, Fed. Bar Ass'n, 98-CV-156: These exenptions
make sense and are recomended. However, not every action to
enforce an arbitration award woul d be appropriate for an
exenption, and sone flexibility (e.g., by starting the provision

"Except as a court nmay otherwise order . . .") would be
desirabl e.
Frederick C. Kentz, I1l, 98-CV-173: (Gen. Counsel, and on behal f

of, Roche) Supports the exclusion of certain categories of cases
i ke those |isted.

Public G tizen Litigation Goup, 98-CV-181: Thinks that three
aspects of the proposed exclusions should be reconsidered. (1)
The exenption for actions for review of an adm nistrative record
shoul d be clarified because the issue of whether there is an
adm ni strative record that provides a basis for reviewis often
in dispute. (2) The exenption for an action to collect on a
student | oan should be deleted. These actions involve the sane
i ssues as any other action on a prom ssory note. (3) The rule
shoul d all ow | ocal rules providing exenptions for other
categories of actions, because such cases may be prevalent in a
certain district, but not sufficiently preval ent nationw de to
justify a nationw de exenption.
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Phi | adel phi a Bar Assoc., 98-CV-193: The exenpted categories seem
i nappropriate for mandatory initial disclosures and, for that
reason, are properly excl uded.

Hon. Louise De Carl Adler (S.D. Ca.), 98-CV-208: On behalf of

t he Conference of Chief Bankruptcy Judges of the Ninth Grcuit,
gquestions the application of the new disclosure provisions to
proceedi ngs in bankruptcy court. Many bankruptcy courts have not
previously been required to conply with disclosure provisions
because the district courts opted out. It is not clear fromRule
26(a) (1) (E) whether bankruptcy court litigation is exenpt from
the requirenent. Is it "ancillary to proceedings in other
courts?" If a bankruptcy judge declares a notion or other
adversarial dispute not subject to an adversary proceeding (for
exanple, a claimobjection), a "contested matter," does

di scl osure then apply? |If these are not exenpt, the Conference
has grave concerns that the revisions will produce

di sproportionate costs in matters that usually involve | ess than
$10, 000. Perhaps there should be an option to excuse disclosure
on a case-by-case basis. |In the future, the Conference suggests
that the Commttee solicit input from bankruptcy practitioners
and judges in addition to that obtained fromother federal civil
practitioners before promul gati ng proposed anendnents.

Timothy W Terrell, 98-CVv-211: Concerned that the exenption in
the proposed rule is not broad enough with regard to prisoner
actions because it only excludes actions brought w thout counsel
by current prisoners. There is no reason to have disclosure
where the prisoner is represented by counsel either. In

addi tion, disclosure should not apply if the plaintiff was a

pri soner when the events occurred but has since been rel eased.
The exenption should apply whenever there is a suit brought by a
pri soner about prison conditions or experiences of the prisoner
while in custody. Based on his experience (in the State of

Al aska Departnent of Law), this will cause a | ot of unnecessary
work for busy state attorneys, particularly since these suits
often wi nd up being dismssed as frivol ous.

F.B.1., 98-CVv-214: |[|f the opt out is renoved, the FBI would urge
addi tional exenptions for all Bivens type cases, or that the tine
for conplying with disclosure be deferred until after an answer
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is filed. Favors the exenption for cases brought w thout counsel
by a person in custody.

U S Dep't of Justice, 98-CV-266: The Departnent agrees that the
eight listed categories should be exenpted. It requests,
however, that additional categories be exenpted, including
forecl osures, Social Security disability appeals, wits of
mandanus, notions to quash subpoenas, Freedom of Information Act
cases, and facial constitutional challenges to statutes, for al
of these are usually decided w thout needing discovery. In
addition, the Departnent believes that Bivens actions should be
added to the list. Further, it requests that the exclusion for
student | oan cases be expanded to include "actions by the United
States to recover benefit and | oan paynents."” This change woul d
i nclude other federal |oan cases, such as those involving the
Smal | Business Adm nistration. Finally, the Departnent is
concerned about anbiguity due to the use of the word "action" in
the category "action for review on an adm nistrative record."”
Cases under CERCLA may not be considered such, but may involve a
chal l enge to the governnent's sel ected renedy. The Depart nent
bel i eves that "proceedi ngs" woul d be preferable.

Federal Magistrate Judges Ass'n Rules Commttee, 98-CV-268: The
Comm ttee supports the list of exceptions.

Test i nony
Bal ti nore Hearing

Brian F. Spector, prepared stnt. and Tr. 64-80: Based on the

| ocal rules of the S.D. Fla,, recommends that the follow ng be
added to Rule 26(a)(1)(E): "(ix) bankruptcy proceedi ngs,

i ncl udi ng appeal s and adversary proceedi ngs; (x) |and
condemmati on cases; (xii) default proceedings; (xiii) Truth-in-
Lendi ng Act cases not brought as class actions; (xiv) Labor
Managenent Rel ations Act cases; (xv) letters rogatory; (xvi)
regi strations of foreign judgnents; and (xvi) upon notion of any
party or the Court, any other case expressly exenpted by Court
order." The wtness explains that these exclusions have worked
well in his district. (Tr. 78-79)
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C. Torrence Arnstrong, prepared stm. and Tr. 106-16: Sees no
reason to exenpt actions to enforce arbitration awards since

t hese di sclosures would be relatively sinple. Likew se, actions
for review of an adm nistrative record should not be exenpted.
But he does not think these matters are inportant, and sinply
believes that including themin disclosure would not present
difficulties. (Tr. 116)

Chi cago Hearing

Bruce R Pfaff, prepared stnt. and Tr. 126-34: Fully supports
t he exenption of these eight categories.




PUBLI C COMMENTS 68 1998 DI SCOVERY PROPGCSALS

(e) Handling of "high end" cases

Coment s

Alfred W Cortese, 98-CV-001: (See Rule 26(a)(1l) for list of
organi zati ons represented) Supports excluding high end cases.

Maryl and Def ense Counsel, Inc., 98-CV-018: Urges that the Note
nmore forcefully convey the point that as a general rule in
conpl ex cases initial disclosure should be waived in favor of
devel oping a thoughtfully tailored discovery plan.

ABA Section of Litigation, 98-CV-050: The proposal provides
flexibility to exenpt appropriate cases, such as highly conpl ex
cases invol ving volum nous discovery, and it ensures court
supervi sion of discovery in cases that are likely to pose

di scovery problens and that are unsuited to mandatory discl osure.

Charles F. Preuss, 98-CV-060: The "high end" proposal should be
adopted. The ability to obtain early judicial intervention in

the nore conplex cases where initial disclosure is inappropriate
shoul d ensure that the initial disclosures, if any, fit the case.

Gennaro A. Filice, I1l, 98-CVv-071: The automatic disclosure
requi renent would be useful in factually straightforward
l[itigation. However, in conplex toxic tort or environnental
litigation, early definition of the issues is key to streamining
di scovery and reduci ng attendant costs and burdens. For this
reason, it is critical that the parties are able to petition the
court at the initial disclosure stage to seek relief fromthis
requirenent. But the Commttee Note should enphasize in nore
detail than at present that conplex cases should be presuned

i nappropriate for initial disclosure, and that a court-nmanaged
di scovery order ought to be inplenented.

Federal Practice Section, Conn. Bar Assoc., 98-CV-157: Endorses
the opportunity to object.

Public G tizen Litigation Goup, 98-CV-181: (Opposes the
provision. It would allow litigants to interpose objections in
ordinary litigation, and thereby to delay disclosure wthout
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i nposi ng any burden to justify the objection, for the rule does
not specify any standard for objecting. This nmay provide a tool
for litigants routinely to frustrate mandatory di sclosure. |If
the opportunity is retained, it should specify that the burden is
on the objector to justify the objection and explain the court's
approach as foll ows:

In ruling on the objection, the court may determ ne that al
or part of the initial disclosures need not be nade if the
objecting party or parties denonstrates that such

di scl osures woul d be burdensonme and would not facilitate

di scovery or resolution of the nmerits. |If the objection is
rejected in whole or in part, the court shall set the tine
for maki ng discl osures.

Phi | adel phi a Bar Assoc., 98-CV-193: Supports the party-objection
procedure as an essential conponent of these refornms. This
procedure best bal ances the responding party's desire to avoid
unnecessary burdens and the federal courts' desire for non opt-
out uniformty.

Jon B. Constok, 98-CV-228: Strongly supports the change. The
parties need to have a recogni zed nechani sm by which they can
assert that disclosure is not appropriate in the particul ar

exi sting circunstances. He proposes adding that: "Any objection
shall be pronptly resolved by the court.™

Federal Magistrate Judges Ass'n Rules Commttee, 98-CV-268: The
Comm ttee opposes this change. It would support an anmendnent
putting the burden on the objecting party to seek an order
exenpting it fromdisclosure before the nmeet and confer process.
It would be counterproductive for the conference to be convened
w th sonmeone anticipating nmaking an objection to disclosure. The
better practice would be to require that to be resol ved before

t he conference.

Test i nony
San Franci sco Hearing

G Edward Pickle, prepared stnt and Tr. 36-47: (Gen. counsel,
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Shell G Co.) The proposal to allow discretionary exenption
fromdisclosure is crucial to fairness and due process in conpl ex
cases. Shell strongly urges that the Conmttee Note stress that
exenption is the preferred course in such cases.

Charles F. Preuss, Tr. 60-67: Likes the flexibility of the rule
provision that allows either a stipulation to dispense with

di scl osure, or an objection that brings the matter to the court
if there is no agreenent on this subject.

St ephen Valen, Tr. 67-74: In nore conplex cases, the disclosure
requi renent does not usually work. There should be a presunption
or recommendation in the Note that gives the courts and the

parti es gui dance on how to handl e those cases. |In those cases
t here should be nore active judicial involvenent in managing the
cases. In sone cases, what needs to be done is for discovery to

be phased, with sonme issues addressed and possibly resolved early
in the case. Perhaps an objection that the court considered
justified would be a signal that nore active nanagenent of

di scovery shoul d be considered early on. He wants sone expansion
of the Note regarding the kinds of cases in which disclosure
shoul d be excused.

M chael G Briggs, prepared stnt. and Tr. 155-62: (Gen. Counse
of Houston Indus., Inc.) The opportunity to object to disclosure
appears to offer sone relief in conplex cases. HI |l supports it,
and encourages the Conmttee to enphasize in the Note that this
is one of the purposes of the opportunity to object.

Thomas Y. Allman, prepared stnt. and Tr. 162-74: (Gen counsel,
BASF Corp.) Initial disclosure in massive docunent cases is
probl ematic, but the provision for automatic deferral should

al l ow those issues to be worked out on a case-by-case basis.
Suggests that the listed exenptions frominitial disclosure

i nclude class actions where the J.P.ML. may transfer cases for
consolidated pretrial proceedings. The idea is to arrange for a
singl e uni formevent of disclosure rather than nultiple and
"conpeting" disclosure occasions.

Chi cago Hearing
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Laurence Janssen, prepared stnt. and Tr. 154-60: Believes that
the Note should say that conpl ex cases should usually be
exenpt ed, and that phased discovery is preferable for those.

Douglas S. Grandstaff, prepared stm. and Tr. 245-51: (Seni or
Lit. Counsel, Caterpillar, Inc.) Urges the Conmttee to use its
Note to stress that initial disclosures may not be appropriate
for | arge and/or conplex cases. |In such cases, discovery plans
are preferable.

John G Scriven, prepared stnt.: (Gen. Counsel, Dow Chem Co.)
The ability to object is crucial to making disclosure work.

Urges that the Note be strengthened to forcefully enphasize that
di sclosure in high-end cases is often a wasteful exercise that
shoul d be waived. In addition, the Note coul d suggest other ways
in which the judge can becone profitably engaged in such cases.
For exanpl e, discovery in purported class actions can be limted
initially to class certification issues. Simlarly, in cases
where there are serious jurisdictional problens activity should
focus on those questions.
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(f) Added parties

Coment s

Thomas J. Conlin, 98-CV-041: Favors disclosure requirenent
applicable to | ater added parties in the sane way as to ori gi nal
parties.

Chi cago Council of Lawers Federal Courts Commttee, 98-CV-152:
The treatnment of |ater-added parties omts an inportant feature
because it contains no provision for disclosure by the original
parties to the new y-added party. Probably this should be at the
sane tinme as the disclosure required by added parti es.

Frederick C. Kentz, Il1l, 98-CV-173: (Gen. Counsel, and on behal f
of, Roche) Thinks that the new party should be given nore tine
since the case woul d generally have been pending for a period of
time and the original naned parties woul d have received nore than
30 days for their disclosures.

Trial Lawyers for Public Justice, 98-CV-201: TLPJ supports the
addi tion of |anguage requiring added parties to nmake discl osure.

U S Dep't of Justice, 98-CV-266: The Departnent is concerned
that 30 days is not enough tinme for a | ate-added party. This
rul e would have the effect of requiring disclosure by the United
States before its answer is due. Also, any |ate-added party

m ght find that disclosures are due before a ruling is had on any
jurisdictional or simlar challenges it m ght have to the
conpl ai nt.

Test i nony
Bal ti nore Hearing

Kevin M Mirphy, Tr. 80-89: Concerned about requiring disclosure
by new y-added parties within 30 days. In his experience in a

case in the ED. Va., where added parties cane in after discovery
had been under way, it would have been very hard for themto nake
di sclosure in 30 days. These were corporate defendants, and they
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had to search down their former enpl oyees to gather information
A longer tinme would be better.

San Franci sco Hearing

G Edward Pickle, prepared stnt and Tr. 36-47: (Gen. counsel,
Shell Gl Co.) Shell has some concern about the tim ng of

di scl osure regardi ng new y-added parties. Thirty days is likely
to be insufficient in a case of any conplexity or magnitude.
Shel | urges that 60 days be allowed for such parties to anal yze
the case and marshal responsive nmaterials.

M chael G Briggs, prepared stnt. and Tr. 155-62: (Gen. Counse
of Houston Indus., Inc.) HI believes that 30 days is not enough
time for newy added parties to respond.

Chi cago Hearing

Bruce R Pfaff, prepared stnt. and Tr. 126-34: Fully supports
the requirenent that | ate-added parties provide disclosure.
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3. Rule 26(b)(1)

(a) Deletion of "subject matter" | anguage descri bi ng
t he scope of discovery

Coment s

Alfred W Cortese, 98-CV-001: (See Rule 26(a)(1l) for list of
organi zations represented) Agrees with deletion of "subject
matter" | anguage.

Edward D. Cavanaugh, 98-CV-002: QOpposes the change. This change
wi |l generate disputes. The courts have a well -under st ood,

consi stent, and reasonably predictable construction of the scope
of discovery under the present rule, and the anmendnent "woul d
throw this sixty years' experience out the w ndow. "

N.Y. St. Bar Assoc. Comm & Fed. Lit. Sec, 98-CV-012: Favors the
change, which it proposed to the Advisory Commttee in 1989. It
finds that there is a significant distinction between rel evancy
to the issues raised by clains and defenses and rel evancy to the
subject matter of the action. It disputes the statenent in the
Commttee Note that the dividing |ine between material rel evant
to the clainms and defenses and that relevant to the subject
matter of the action cannot be defined wth precision. Al though
the Note does indicate that judicial involvenent is desired,
little further guidance is given. Reviewng current practice at
sone length (see pp. 11-16) it concludes that further specifics
coul d be provided and that sone casel aw shows that there is a
substantial distinction between the two fornulations. At |east,
the courts that grant broad di scovery tend to use the "subject
matter" | anguage nore often, while the ones that restrict

di scovery tend to enphasize rel evance to the clains and defenses.
VWhen M ssissippi deleted the "subject matter” provision fromits
rule, it did so to favor limtations, rather than expansions, of
di scovery. The New York standard al so seens simlar to the
proposed anendnment rather than to the current federal rule. The
Section does note that the revised standard nmay have an inpact on
pl eading and finds it surprising that the Commttee Note says
not hi ng about this potential effect. "[T]here certainly wll be
a strong incentive to put nore detail in the conplaint.”
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Maryl and Def ense Counsel, Inc., 98-CV-018: Supports the
amendnent as "at least a directionally correct step"” towards
reduci ng unnecessarily burdensone and costly pursuit of

i nformation.

Prof. Peter Lushing, 98-CV-020: "Suppose | were the Devil and
wanted to increase procedure litigation unnecessarily. | would
propose a distinction for discovery purposes between 'claimor
defense' and the 'subject matter of the action.' Since nobody
woul d know what | was tal king about, | would create endl ess
fodder for comentators, |awers, courts, and professors."”

J. Rc Gass, 98-CV-031: (individually and as President of Fed. of
Ins. & Corp. Counsel) Supports the change. It provides not only
a bright line standard, but al so sonme commobn sense to the

di scovery process.

Assoc. of the Bar of the Gty of NY., 98-CV-039: (Opposes the
change. There likely will be no distinction in practice between

the old standard and the new standard. |If the goal is to "send a
nmessage" to the bar, there are better ways than using such
i npreci se | anguage. Increased judicial intervention in cases of

di scovery abuse, not a rule-based effort to narrow di scovery, is
t he proper vehicle.

Janes A. Gutz, 98-CV-040: Opposes the change. "Parties should
still be allowed to discover any nmatter relevant or likely to
lead to relevant information concerning the lawsuit."

Thomas J. Coffin, 98-CV-041: (Opposes changes that narrow the
exchange of information. The biggest problemw th discovery is
wi t hhol ding of information. There is nothing wong with the
subj ect matter scope.

M Robert Bl anchard, 98-CV-048: This change will unfairly limt
the scope of discovery. There will be nore objections fromcivil
defendants. Plaintiffs will have to decide whether to plead a
nunber of issues for which discovery will be required to provide
a basis, risking Rule 11 sanctions, or sinply resign thensel ves
to never getting to the bottomof nmeritorious clains.
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ABA Section of Litigation, 98-CV-050: The Litigation Section and
the Antitrust Section support this proposal because, in the
ordinary case, it prohibits use of discovery to devel op new
clains and defenses and restricts discovery to the basic issues.

Ri chard L. Duncan, 98-CV-053: Opposes the change. This wll
i ncrease the anmount of procedural jousting by attorneys who are
paid by the hour.

Laurence F. Janssen, 98-CV-058: Strongly supports the proposed
revision.

Charles F. Preuss, 98-CV-060: Supports the change. G ven the
"subject matter"” | anguage of the present rule, even courts that
have the stomach for supervising discovery have difficulty
restricting discovery to the confines of the actual clainms being
asserted. Wthout reasonable limts on the scope of discovery,
there is little Iikelihood that neaningful discovery reformcan
be achi eved.

Lawyers' Club of San Francisco, 98-CV-061: (Qpposes the change.
It would interfere with the ability of parties to fully

i nvestigate and develop their clains. At the inception of
litigation, plaintiffs frequently |ack specific and detail ed

i nformati on about the activities of a defendant. In view of the
constraints of Rule 11, they would be unable to allege natters
they were unsure about. But the change would preclude their
pursui ng discovery either. Gven the breadth of res judicata,
this foreclosure of investigation to the scope of the subject
matter of the litigation puts parties in an unfair bind.

Jay H. Tressler, 98-CV-076: Approves of the change. The subject
matter scope becones burdensone unl ess policed by the court under
a good cause standard. Moreover, plaintiffs' |lawers try to use
defendant's failure to produce sone docunent they already have as
a method to turn cases into fights over discovery conpliance.

E.DNY Comm on Cvil Lit, 98-CV-077: (Opposes the change. It
is awll-intentioned invitation to judges to involve thensel ves
early in the discovery process. But insufficient reasons exi st
for maki ng such a significant change, and it could adversely
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affect the procedural systemas a whole. The present standard
has been in place for 60 years, and has produced a well-defi ned,
predi ctabl e, and workable standard that is relied on by | awers
and judges alike. Because discovery abuse is |imted to a few
cases, changing this is an overreaction. Making the change w |
produce satellite litigation, and it is |likely to underm ne
notice pleading. That, in turn, may in sonme instances i mmnize
parties in exclusive control of evidence. In a simlar vein, the
amendnent woul d create perverse incentives for plaintiffs to

pl ead broadly.

M chael S. Allred, 98-CVv-081: Opposes the change. It is
i nportant that the scope of discovery remain w de.

Arer. Coll. of Trial Lawers, 98-CV-090: The Coll ege's federal
courts commttee proposed this change, and the Col |l ege's Board of
Regents endorsed it. By letter dated Nov. 30, 1998 (98-Cv-122),
the president of the College inforned the Advisory Comm ttee that
it supports the proposed anmendnent.

Frank Stai nback, 98-CV-093: Believes that the limtations on
attorney managed di scovery and requirenent for a show ng of good
cause before enbarking on discovery related to the "subject
matter” will be positive changes.

Steven H Howard, 98-CV-095: (Qpposes the change. it wll limt
a party's rights to conduct full and open discovery and al |l ow
parties to hide the ball

M chele A. Gammer, 98-CV-102: (on behalf of Federal Bar Assoc.
of WD. Wash.) This change is unnecessary and counter producti ve.
The existing rules permt the court to regulate the scope of

di scovery, and case |law confirns that power.

Nat i onal Assoc. of Consuner Advocates, 98-CV-120: Qpposes the
change. It wll cause defendants to resist legitimte discovery.
Under the current rules, defendants often resist discovery that
isin fact relevant to clains and defenses because they do not
wi sh to provide the plaintiff with any neans by which to prove
the clains asserted. They should not be encouraged to provide
even less information. Usually in their cases, the plaintiff has




PUBLI C COMMENTS 78 1998 DI SCOVERY PROPGCSALS

virtually no information and all the information is in the
possessi on of the defendant. Narrow ng discovery will pronpt
defendants to hide information. It will also foster litigation
about the neaning of the changes. |Indeed, "it is probable that
plaintiffs, aware that defendants may be hiding sonething, wll
seek nore discovery than woul d ot herw se be requested, in an
effort to turn over the right stones.”

Prof. Beth Thornburg, 98-CV-136: (enclosing copy of her article
Gving the "Haves" a Little Mdire: Considering the 1998 D scovery
Proposal s, 52 SMJ L. Rev. 229 (1999), which contains observations
about the proposals) Although the change | ooks mnor on its
face, it is likely that, together with the other proposed
changes, it will send a strong nmessage to district judges that
the rul emakers want judges to exercise their discretion to
restrict discovery. Products liability defendants will now have
an added reason to read requests narrowy.

VWalt Auvil, 98-CV-140: Opposes the change. Narrow ng the scope
of discovery is a backward step

Chi cago Council of Lawers Federal Courts Commttee, 98-CV-152:
Opposes the change. There will be satellite litigation over a
hair-splitting difference, and the change is at tension with Rule
8's pleading provisions. Unsettling the standard now used for
scope will reward mnulishness and rai se transaction costs in
connection wth discovery.

Chi cago Chapter, Fed. Bar Ass'n, 98-CV-156: (Opposes the change.
There is no need for this revision.

Federal Practice Section, Conn. Bar Assoc., 98-CV-157: (Qpposes
the change. It is inconsistent with the notion of notice

pl eading that lies at the heart of the Federal Rul es because
parties may feel they nust expand their pleadings to justify
broad di scovery.

Penn. Trial Lawers Ass'n, 98-CV-159: (Qpposes the change. The
line between matters relevant to the claimof a party and those
rel evant to the subject matter is too fine, and notion practice
will greatly increase as | awers seek broader information.
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Richard C. MIller, 98-CV-162: Opposes the change. It wll
permt parties to base their response on their own subjective
interpretation of the other side's pleadings, This will create
| oophol es, and another step in the pleading process, because the
defense will argue it cannot begin to respond to discovery until
plaintiff's pleadings are nmade nore definite.

Philip A Lacovara, 98-CV-163: Supports the change. Only in a
rare case does it nmake sense to inpose on the parties the burden
and expense of discovery to the anorphous "subject matter” limt.

WIlliam C. Hopkins, 98-CV-165.: Opposes the change. The
amendnent dramatically narrows the scope of discovery. It is the
nost grave threat to plaintiff's | awers because with broad

di scovery they can always try to force the production of

i nformati on through standard interrogatory and docunent
production practice.

Mary Beth O une, 98-CV-165: This change will only lead to nore
obj ections by defense attorneys, and will require plaintiff's
counsel to get nore court intervention in order to obtain

di scovery.

Prof. Ettie Ward, 98-CV-172: The current scope is not overly
broad, and it ought not be changed. The "subject matter"”
standard has been tested over tine, and is generally understood
by the bench and bar.

Frederick C. Kentz, I1l, 98-CV-173: (Gen. Counsel, and on behal f
of, Roche) Strongly supports the change. The devel opnent of a
drug can take 15 years and result in creation of hundreds of

t housands of pages of docunents. Many of these relate to

i ndi cations of adverse events unrelated to plaintiff's claim

t hese docunents are then fodder for discovery battles. This
results in an enornous expenditure of tine and noney on matters
that do not further the litigation.

Nebraska Assoc. of Trial Attorneys, 98-CV-174: (Qpposes this
dramatic revision of the scope of discovery. Under notice

pl eadi ng, the real defenses do not appear until the discovery is
conpleted and the parties are in a pretrial conference. The
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plaintiff begins wwth [ittle information and nust divine the real
direction in which the defense will go. Subject-matter discovery
is famliar and well understood by the bench and bar.

Gary M Berne, 98-CV-175: This change is not supported by the
FJC survey, which showed only 31%in favor of narrow ng the scope
of discovery. Therefore, 69% did not believe this change would
general ly reduce expenses wi thout harmng the quality of results.

Federal Bar Council's Conmttee on Second Circuit Courts, 98-CV-
178: The proposed amendnent reflects a salutary intent to focus
on the specific clains and defenses, and probably should have
been adopted years ago. But in 1999, with several decades of
experience under the current version, the Commttee does not
believe the change is justified. The difference between the
current fornulation and the anended one is not necessarily clear.
A very narrow reading of "clains or defenses" could excl ude
matters that probably should be discoverable, such as certain
background information on facts and wi tnesses. D sputes about

t he nmeani ng of the changed | anguage will |ead to unproductive
notion practice. The change could al so pronpt parties to assert
broader cl ainms and defenses as well.

Trial Lawyers Association of Metropolitan Washington, D.C., 98-
CV- 180: (Opposes the change. The nmain problemw th discovery is
evasi on and ganesmanship. Cost is not a primary problem This
change wi Il encourage nore ganesmanship, for one of the few
weapons plaintiffs have left is the broad definition of discovery
in Rule 26(b)(1). Evasion occurs nevertheless. "The only
preventative neasure agai nst such evasion is a definition of

di scoverable information that is so broad that it is not subject
to di sagreenent between the parties.”

Public G tizen Litigation Goup, 98-CV-181: (Opposes the change.
It would create new problens by requiring parties to obtain court
approval to obtain discovery that is not abusive and is

i nportant, such as information to test an opponent's claimthat
certain conversations or docunents are privileged. It is not
targeted at cases where discovery abuse is prevalent. The courts
have already held that discovery is not permtted sinply to
devel op new cl ains, so the change is not needed to acconplish
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t hat objective. The new standard is not nore objective or clear
than the current one, and the parties will have a higher
incentive to litigate discovery disputes.

Association of Trial Lawers of Anerica, 98-CV-183: (Opposes the
change. It would work a de facto abolition of notice pleading,
and lead to highly fact-specific pleadings. It would provide an
openi ng for inproper resistance and evasi on of discovery. For
exanple, in auto crashworthiness cases, it is typical for
plaintiffs to request discovery regarding other simlar

i nci dents, but defendants have engaged in de facto narrow ng of
di scovery. Under the current proposal plaintiffs would receive
data only related to accidents involving the plaintiff's
particul ar nodel and year of autonobile in virtually identical

i nci dents under identical road conditions. For an exanple of
this problem consider Baine v. General Mdtors Co., 141 F.R D
328 (MD. Ala. 1991), in which Judge John Carroll refused to

all ow defendant to do this sort of thing. |If the rule were
changed, the plaintiff m ght never be able to overcone such
tactics.

New Hanpshire Trial Lawers Assoc., 98-CV-186: Does not believe
t he proposed change clarifies or inproves the operation of the
rule. Encourages the Commttee not to base rul e changes that
affect the whole of federal practice on the problens of a smal
category of cases.

Janes B. Ragan, 98-CV-188: (pposes the change. Lawyers cannot
foresee the future when they draft initial pleadings. A |lawsuit
changes over tine, and discovery should not be limted to the
ori gi nal pl eadi ngs.

Chi o Acadeny of Trial Lawers, 98-CV-189: (Qpposed. This would
inhibit the plaintiff from devel opi ng ot her causes of action and
prevent a defendant from developing a counterclaim It would

al so increase the involvenent of the court in discovery.

M chael W Day, 98-CV-191: This change woul d increase the burden
on individual litigants and cause themto abandon litigation that
woul d ot herwi se vindicate inportant individual rights.
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Phi | adel phi a Bar Assoc., 98-CV-193: (pposes the change. The
anmendnent coul d nmake di scovery even nore contentious, and the
Committee Note does not make it clear how the new standard shoul d
be applied. Litigants will craft pleadings in a way that permts
t he broadest attorney-managed di scovery, and the anendnment woul d
conplicate and delay, rather than facilitate, discovery.

James C. Sturdevant, 98-CV-194: The amendnent would interfere
with the ability of parties to investigate fully and devel op
their clains. Plaintiffs frequently |lack specific and detail ed

i nformati on about the activities of the defendant when they file
suit. Under Rule 11, they cannot assert clains unless they are
sure about them and this change woul d prevent them from pursuing
di scovery about clainms they couldn't allege in their conplaints.

Maryl and Trial Lawyers Assoc., 98-CV-195: This would preclude
devel opi ng new cl ai nrs or defenses through discovery, and w ||
pronote nore notions practice. Under Rule 11, a party cannot
file a claimw thout a basis, and the proposed changes woul d
prevent the parties from devel oping the information needed to
file the claim

Janmes B. Mclver, 98-CV-196: (98-CV-203 is exactly the sane as no.
196 and is not separately sumrarized) Although this does not
rise to the level of foolishness of the proposal regardi ng Rul e
26(a)l), it is not a good idea. It reflects the understandable
frustration of judges with those few parties who abuse the rul es,
but is not the correct solution. The current standard has been
with us for many years and has, generally, worked well.

Lawers' Commttee for Cvil R ghts Under Law, 98-CV-198: This
change is not supported by enpirical research. Constricting

di scovery will have an inpact on substantive rights. Experience
has shown that shifting fromattorney-controlled to court-
controll ed discovery has worked to the detrinment of a just
resolution in cases such as civil rights cases in which one party
has significantly | ess access to the relevant facts than the
other parties. It is inproper for the discovery rules to curtai
di scovery of unpled theories, because the defendant does not
advertise the specifics of its w ongdoing.
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Trial Lawyers for Public Justice, 98-CV-201: (Opposes the change.
It wll encourage stonewal | ing, and prevent many parties with
valid claims fromreceiving justice. Discovery will be tied to
the specific allegations set out in the conplaint or answer, and
therefore one can obtain access to information only after one has
enough information to wite a conplaint. But presently many
individuals initiate a lawsuit with limted access to
informati on, or have details only about one of many potenti al
claims. This proposal will lead to notions battles about the
proper interpretation of the pleadings, and encourage a renewed
enphasis on formality and ganepl ayi ng.

Sharon J. Arkin, 98-CV-204: This wll inpose unreasonable
burdens on consuners in their actions against corporate entities.
Cor porate defendants are extraordinarily resistant to providing
clearly-appropriate discovery.

Hon. Stanwood R Duval, Jr. (E.D. La.), 98-Cv-206: Parties wll
spend nore tinme trying to understand the fine distinction between
"issues clearly raised by the | anguage of the pleadings" and the
"subject matter" of the case. This will cause nore problens than
it wll solve.

Fai t h Sei denberg, 98-CV-210: Qpposes the change. Even under the
present rules, it is extrenely hard for an individual plaintiff
to pry loose froma |arge corporation any material that it thinks
m ght aid the plaintiff. Under the change, stonewalling wll be
greatly enhanced.

Federal Courts and Practice Commttee of the Chio State Bar
Assoc., 98-CV-213: The Committee urges that action be deferred
pendi ng significant further study on the possibly far-reaching
change, which would radically alter a key provision of the Gvil
Rul es. This change will engender interpretive litigation in
federal court and skew the bal ance in favor of defendants. Many
types of cases in federal court require broad discovery, and the
amendnent would totally distort the pretrial discovery system and
elimnate a key feature of it.

F.B.1., 98-CV-214: Supports the change because it would favor




PUBLI C COMMENTS 84 1998 DI SCOVERY PROPGCSALS

the FBI. In the majority of cases brought against it, the FB
woul d seek little if any affirmative discovery fromits opponent.
In contrast, the FBlI is very often the recipient of overly broad
and unnecessarily intrusive discovery requests which go far
beyond the issues which should be dispositive of the case.

Montana Trial Lawyers Assoc., 98-CV-216: (Opposes the change. It
W Il increase cost and delay. The present structure of the rules
provi des an effective neans by which discovery disputes can be
presented to the court.

M chigan Trial Lawers Assoc., 98-CV-217: (Opposes the proposal.

It will increase discovery abuse by encouragi ng stonewal | i ng.
Many plaintiffs will be prevented fromobtaining relief. |If the
scope of discovery is tied to specific statenents in the

pl eadings this will lead to a series of notion battles which in

turn will encourage a renewed enphasis on formality and gane
pl ayi ng.

Comm on the Fed. Cts., N Y. County Lawers' Assoc., 98-CV-218:
Opposes the change. The current standard has been thoroughly
reviewed and defined by the courts for decades, and is thus a
predi ct abl e standard.

George Chandl er, 98-CV-223: Narrowi ng the scope of discovery
woul d greatly increase the cost burden on individual litigants
and inevitably |l ead sone to abandon litigation that would

ot herwi se be pursued.

Stuart A O lanik, 98-CV-226: This proposal would abandon the
mai nstay of the discovery rules. It is hard to specify what
information that is discoverable currently w thout special |eave
of court will fall outside the newlimts. This is because it
woul d abandon a wel | -understood and | ong-applied standard and
replace it wwth a new, vague one. This will result in untold
litigation, and years of uncertainty regarding obligations. W
will be giving up 60 years of jurisprudence that make it clear
that all parties are entitled to access to the rel evant evidence.

Jon Constok, 98-CV-228: Very nuch endorses the change, which he
considers to be dramatic. In alnobst instance in which he has
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encount ered overbroad discovery, the trial judge has refused to
be invol ved because the current rules foster a spirit of

"anyt hing goes." Judges seemto believe their authority to
control discovery has been usurped by the broad current wording
of the rules.

Tony Laizure, 98-CV-229: This change sinply will not work. It
Wll result in standard responses from defendants who will sinply
claimthat the material requested is not relevant. This wl|
drastically increase discovery disputes. It will also put the
judge in the position of making the rel evance determ nations
prematurely.

Edward D. Robertson, Jr., 98-CV-230: The proposed rul es place
the cart before the horse, requiring the plaintiff to plead his
or her case as though fully informed at a tinme when ful
information is not avail abl e.

Karl Protil, 98-CV-231: (Opposes the change. What does
"relevant” nmean? The fact of the matter is that the victimis
often poor and has no records. The defendant has all the records
and no incentive to provide them Wite rules to assist in the
search for the truth.

Martha K. Wvell, 98-CV-236: Qpposes the change. The nost

w despread problemin discovery is stonewalling. Narrow ng the
scope will encourage this behavior. There is not sufficient

evi dence that discovery inposes excessive costs to justify
narrowing its scope. This will also encourage litigation about
t he scope of discovery, and underm ne notice pleading.

Jeffrey P. Foote, 98-CV-237: (Opposes the change. This would
effectively elimnate notice pleading. "By narrow ng the scope
of discovery, the plaintiff is effectively precluded from

| earning information that would be hel pful to his or her case.”
Aut onobi | e manuf acturers, for exanple, regularly refuse to

provi de informati on about other incidents unless the circunstance
is practically identical.

Ant hony Z. Roi sman, 98-CV-240: This change will open Pandora's
box of litigation problens by displacing a famliar standard. It
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seeks to draw an inpossible |ine between material relevant to the
subject matter in the litigation and that relevant to the clains
and defenses. There is no evidence that this wll solve any
serious problens, although it surely will create sone. The rea
problemw th discovery is failure to produce what is required
under the rules, not over-discovery by plaintiffs.

Norman E. Harned, 98-CV-241: The change is not advisable.
Parties will sinply make pl eadi ngs far nore specific and
detailed. In addition, the narrow ng may allow parties to
prevent disclosure of evidence adverse to the producing party's
posi tion.

Darrell W Aherin, 98-CV-243: (Opposes the change. This wll
i ncrease the burden on individual plaintiffs because a bifurcated
systemw || lead to additional costs.

East man Chem Corp., 98-CV-244: Supports this "pivotal" change
narrowi ng the appropriate discovery. Coupled with Rule 11, this
change will appropriately focus the activities of the litigation
on the actual dispute between the parties.

NAACP Legal Defense Fund, 98-CV-248: Like the narrow ng of

di scl osure, this change is undesirable. Defense counsel w I
take a very narrow approach to plaintiff's clains and try to
confine discovery accordingly. Inevitably there will be
meritorious clains and defenses that are not aired. At the sane
time, there will be considerable litigation about the new

term nology and its nmeaning. This will lead to the type of
hairsplitting that the Federal Rules were intended to prevent.

Jeffrey J. Geenbaum 98-CV-251: (attaching article he wote for
the New Jersey Lawyer) The change is useful, coupled with the
protection to permt broader discovery if the court determnes it
to be proper.

R Gary Stephens, 98-CV-253: Narrow ng the scope of discovery
works only for the benefit of the defendant.

Warren F. Fitzgerald, 98-CV-254: This change will inpede the
free flow of information in nmost civil actions.
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Ant hony Tarricone, 98-CV-255: This change wll nake it easier
for parties and their counsel to decide unilaterally that
docunents and data are not discoverable, and opposing parties
wi || consequently never see the rel evant evidence.

Annette Gonthier Kiely, 98-CV-256: Opposes the change. It wll
provide a further shield for defendants to legitimately w thhold
and fail to identify witnesses and evi dence which are nost

rel evant and germane to the clainms brought by the plaintiff.

Davi d Dwor k, 98- CV-257: (Opposes the change. It will have the
undesirable effect of imting the ability to obtain val udabl e
docunents and data that may be critical and are often in the
opposi ng party's exclusive control.

WIlliamP. Lightfoot, 98-CV-260: Opposes the change. The main
problemw th discovery is that parties resort to evasive tactics
to wthhold information. "The only preventive neasure agai nst
such evasion is a definition of discoverable information that is
so broad that it is not subject to disagreenent between the
parties."”

New Mexico Trial Lawers Ass'n, 98-CV-261: (Qpposes the change.
It is counter to the entire concept of notice pleading and
encour ages unnecessarily detail ed pleadings. The current scope
l[imtation sufficiently curtails unjustified inquiries. The
change woul d fonent discovery disputes where they don't happen
now.

Robert A. Boardman, 98-CV-262: (CGen. Counsel, Navistar Int'l,
Inc.) Supports the change because there are rarely any reasoned
[imtations on discovery. This has had a negative effect on
Navi star's busi ness.

U S Dep't of Justice, 98-CV-266: The Departnent does not
support bifurcating discovery between attorney-mnaged and court -
managed di scovery. The Commttee's proposal is, at best, an

i ndirect nethod for encouraging judicial involvement with

di scovery, and such a broad and systenmatic change i s not
warrant ed by extant eval uati ons of how di scovery is now worKki ng.
Making this change is |likely to | ead to uni ntended consequences
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and di sputes about the neaning of the change. It seens that the
probl ens that occupy the Commttee exist in particular types of
cases -- large, conplex, contentious, and high-stakes litigation

-- and a solution should focus on those types of cases. A
discrete problemcalls for a targeted response. The distinction
created by the proposal is, at best, anbiguous, and it would
provide a recalcitrant party with ammunition for obstructing
access to relevant information. The experience with Rule 11
shoul d of fer a warning about the possibility of additional
l[itigation fromsuch a change. The Departnent offers severa
exanpl es of types of situations in which the change mght lead to
problens. (See pp. 7-8) There is often a serious inbal ance of

i nformation regardi ng access to relevant facts at the pleading
stage, and this change woul d worsen that problemand m ght be
inconsistent wwth notice pleading. To limt discovery to clains
pl ed coul d make di scovery a gane of pleading skill.

Courts, Lawyers and Adm nistration of Justice Section, D st. of
Col unbi a Bar, 98-CV-267: Does not support the change. The
change is not justified by the enpirical information avail abl e.
Al though it mght force judges to becone nore involved with

di scovery, it is hard to believe that it will do so with judges
who don't want to becone involved. But the effect is likely to
be increased litigation about the nmeaning and application of the
new standard and to nake it harder to settle cases.

Thomas E. WIIging (Federal Judicial Center), 98-CV-269: Wites
to clarify data presented by FJC survey and to caution agai nst
inferring nore than the data will support. He notes that several
comment ators opposing this change to the handling of discovery
scope referred to tables in the FIJC report and drew concl usi ons
or even added "data" concerning nunbers or proportions of
respondents who assertedly did not believe that proposed change
woul d decrease the expenses of discovery. |In particular, sone
assert that the FJC survey shows 69% of respondents to believe
that narrow ng the scope of discovery woul d not decrease the cost
of discovery, and that only 12% of respondents believe that
narrowi ng the scope of discovery would reduce the costs of

di scovery. G ven those contentions, WIllging clarifies what the
survey results actually show (1) Readers should not assune
that failure to endorse a proposal neans disagreenent with it.




PUBLI C COMMENTS 89 1998 DI SCOVERY PROPGCSALS

Thus, the 69% who did not predict favorabl e consequences for
narrowi ng the scope of discovery m ght have sel ected ot her

choi ces had they been included on the questionnaire, such as that
they disagreed with the proposal as a matter of principle, that
they don't know, that they didn't want to say, or that they had
no opinion on the matter. (2) Regarding the assertion that only
12% bel i eved that reducing the scope of discovery would reduce
expenses, he notes that this use of the data fails to take
account of whether the expenses in the given case were reported
to be high, about right, or low If that is taken into account,
one finds that 24% of the attorneys who said that the expenses
were high in the case believed that reducing the scope of

di scovery woul d reduce expense, 12% of those who said that
expenses were about right thought the change woul d have this
effect, and 7% of the attorneys who said di scovery expenses were
| ow t hought narrow ng the scope would have this effect.

Test i nony
Bal ti nore Hearing

Robert E. Scott, Jr., prepared stnt. and Tr. 4-18: (president
of Defense Research Institute and representing it) DR would
have preferred an overall narrowi ng of discovery scope, but views
proposed change as a significant step in the right direction. He
is unabl e, however, to provide an exanple of a case in which the
change in the rule would nake a difference in discoverable

i nformati on.

Allen D. Black, prepared stnt. and Tr. 18-30: Opposes the change
as a "serious mstake." A prine problemwth discovery is that

| awyers contrive beyond any proper bounds to avoid giving words
their plain English nmeaning. This change will encourage
undesirable activity of this sort, and send a powerful nessage to
both | awyers and clients, encouraging themto interpret their

di scovery obligations even nore narrowmy than they do now. The
change is supported only by the anecdotal grousing of a
relatively small group of |awers who tend to handle very | arge
cases. Certainly the Commttee would not want to establish the
principle that a powerful segnent of the bar can secure changes
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to the Rules sinply through perseverance. This change wll cause
substantial increased litigation over discovery disputes. It

wll also put pressure on |awers to assert thin or borderline
frivolous clains or defenses. Asked to offer an exanple of a
case in which the difference would matter, he suggests a contract
case where the plaintiff feels that there has been fraud. Under
the current rules plaintiff would file a breach of contract suit
and take di scovery about the possibility of fraud. Under the
anmended rule, one is pushing the plaintiff's |awer into treading
close to the Rule 11 line to file a fraud claimas a predicate
for discovery. There will be a nonunental nessage to the

prof ession that discovery should be cut back. At present, there
is already a culture that it is o.k. to read requests as narrowy
as one can, and requesting parties therefore wite their requests
as broadly as they can. |If the rule is narrowed, this wll
becone nore of a problem (Tr. 24-26)

Gregory Arneson, Tr. 30-45: (Representing New York State Bar
Assoc. Commrercial and Federal Litigation Section) Favors
narrowi ng scope of discovery. His organization has urged

narrowi ng the scope since 1989. It is nmade up of both defense
and plaintiffs' |awers, usually those involved in conplicated
comercial litigation. It believes that the proposed anendnent

wi Il change the standard. As an exanple of a case in which the
standard woul d make a difference, he offers an antitrust case
involving a certain market, and the question is whether plaintiff
can have di scovery about defendants' behavior in other nmarkets.
This is simlar to the question in an enploynent discrimnation
case whet her defendant has engaged in discrimnatory conduct at
other locations in addition to the one where plaintiff worked.
Then under the new standard it would be up to the plaintiff to
denonstrate sone reason why informati on about other |ocations
woul d have a bearing on the case before the court. (Tr. 34-36)
It is true that it will take sone tine to get used to the new
standard. Although there is a tension with Rule 11, the place to
deal with that is at the Rule 16(b) conference and establish

cl ear paraneters for discovery in the case. There will probably
be alittle nore Rule 11 litigation as a result of this change.

Robert Klein (Tr. 45-58): (on behalf of Maryl and Def ense
Counsel) The two-tiered approach, shifting the line for
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att or ney- managed di scovery, is the correct direction for change.
Frankly, would have preferred to close off discovery to the
subject matter limtation altogether. Ofers exanples froma
state court of cases in which the change woul d nake a difference.
I n one asbestos case, plaintiff asked defendant to produce al
docunents about the operation of the conpany from 1920 to the
time of the suit, including all organizational charts, m nutes of
meetings, etc. \Wether or not the change in | anguage on its own
strength alters the result in such cases, it is inportant to send
a nmessage that it is no longer appropriate to adopt an anything
goes philosophy. Even if this phil osophy does not exist in
federal courts, there are state courts that seemto have enbraced
it. But the domno effect of the federal rules on practice in
state court neans that this change can alter that behavior

Kevin M Mirphy, Tr. 80-89: In his experience, the currently-
broad provisions regarding the scope of discovery have led to
abuses and sone scorched earth discovery tactics. Oten judges
restrain abuses, but sonetines they do not. This has happened in
state court and federal court. It is only human nature for one
side to want to discover everything that is allowed. 1In this
environment, the shift to "clains and defenses"” does nmake a
significant inprovenent in giving at | east sone gui deposts to
bot h counsel and judges. Counsel wll noderate their behavior
sonewhat. As an exanple, offers a case in a state court in which
he represented a defendant in a suit that resulted froma
contractor hitting a gas |line, thereby causing a substanti al

expl osion. One of the defendants decided to extend its
exploratory discovery to whether the gas |ine had been m smarked
in the first place, even though no witness had indicated this was
so. This defendant dragged everyone el se through six or seven
depositions devoted to this question, and there was no way to put
a stop to this. But had there been a m smarking, that would have
been relevant to the clains and defenses in the case, so it is
not clear that the wording of the scope rule would bear heavily
on this problem Eventually, this defendant was sanctioned for
pursuing this fruitless Iine of inquiry, but this happened only
after a trenendous anount of expense had been incurred.

F. Paul Bland, Tr. 89-106: (on behalf of Trial Lawers for Public
Justice) (Opposes the proposal. The enpirical evidence does not
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show t hat over-discovery is a serious problem but there is a

problemw th di scovery resistance. |If the goal is to send a
signal, the signal should address the problemthat the enpirica
evi dence shows is real. But only a relatively small nunber of

respondents in the FJC survey said that requests for excessive
docunents had occurred, and that proportion corresponds to the
figures in the 1960s study done for the Advisory Commttee before
the 1970 anendnments to the discovery rules. But the signal wll
be that judges should be skeptical about discovery requests being
too broad, and people won't get the material that is relevant to
their clains and defenses. The "claimor defense" focus puts too
much enphasis on the pleadings. It will also produce Rule 11
l[itigation. Some plaintiffs will have valid clains but not

evi dence sufficient to plead them

Prof. Edward D. Cavanaugh, prepared stm. and Tr. 116-26:

Opposes the change. It would throw out 60 years of experience
under the current scope provision, and invite costly satellite
l[itigation. Even through discovery abuse does exist, it is not
pervasive, and this "solution" is disproportionate to the
problem Judges will be inundated with applications to extend

di scovery to the subject matter limt. The courts already have
the power to limt discovery in a case, and this change won't add
anyt hi ng of substantial value. But the change will |ikely
underm ne notice pl eadi ng because parties would be forced to

pl ead cl ai ns or defenses they would otherwi se not include in
order to provide a basis for discovery. There will also be a
tendency to push the limts of Rule 11, and notions to dism ss
for failure to state a claimw Il also likely proliferate. The
change wi Il al so produce undesirable distributional effects where
evidence is in the exclusive possession of a defendant.

Actually, the subject matter standard is great, and very
inportant to furthering the Federal Rules' attitude toward
specificity of pleadings. This change will destabilize this
settled area.

Stephen G Mrrison, prepared stnt. and Tr. 126-42: Supports the
change. There has been "scope creep” in federal courts under the
current standard. Limting discovery to material relevant to
clains and defenses is clearly preferable to discovery rel evant
to the "subject matter" of the case. The "subject matter"




PUBLI C COMMENTS 93 1998 DI SCOVERY PROPGCSALS

definition, conbined wwth the "leading to discovery of adm ssible
evi dence" criterion, has left no real limtation on the scope of
di scovery, and this has contributed to the scope creep that has
occurred. Over the past 25 years, we have cone to a situation in
which there is effectively open discovery w thout regard to cost
of anything a party asks for. He offers exanples fromhis own
experience. |In one, the case involved an injury in which there
was a rear-seat shoul der harness. The claimwas that there
shoul d have been a three-point harness in the back seat rather
than a two-point belt. On behalf of defendant, he produced
docunents about the rear-seat seat belt. The plaintiff took the
position that the subject matter of the case was seat belts, and
t hat di scovery shoul d include anything about seat belts in
defendant's files, including cars manufactured in the 1920s and
1930's. In addition, the defendant manufactured airplanes, and
plaintiff sought discovery about airplane seat belts even though
those are of a conpletely different design. The court rejected

t he argunent about airplane seat belts, but did require
producti on goi ng back to the 1920's on car seat belts. The cost
of doing that production was $342,000. Under the proposed
standard, he is convinced that he would have gotten a different
result, because the argunent that prevailed was that the subject
matter of the case was seat belts. The real problemis not the
abstract question whether a certain set of words seens to be nore
confining, but that the evolutionary inpact of litigation is that
with the current rules there is no effective restraint for the
judge to invoke. Coupled with the narrowed discl osure required
under the Commttee's proposed anendnents, this change will allow
the judge to focus on what the case is really about and get a
handl e on the proper scope of party-controlled discovery.

San Franci sco Hearing

Maxwel | M Bl echer, prepared stnt. and Tr. 5-14: (Qpposes the
change. It will encourage defendants to resist discovery that is
now recogni zed as routine. In antitrust cases, discovery is the
I'ifeblood on which plaintiffs rely. The change will therefore
undercut the private antitrust remedy. It will also encourage
nore expansive pleading. In real life, defendants can al ways
justify the nost expansive discovery, relying on causation and
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scope of damages. That justifies inquiry into al nost every
aspect of the plaintiff's business, and this would be true under
the new forrmul ation as well as under current law. But the
message to judges is to restrict plaintiffs' discovery. Even if
the plaintiff is found entitled to broader discovery on a good
cause show ng, the back-up suggestion is that the plaintiff
shoul d pay for it, which will discourage the process of
litigating. As an exanple, consider an antitrust case about
nmonopol i zi ng oranges in which plaintiff wants to ask about
grapefruits; that woul d probably be found not to relate to the
clainms or defenses. But it would relate to the subject matter of
how def endant conducts its business. There will be disputes
about scope in every case, where now these disputes are very
rare. Plaintiff wll routinely be arguing for expansion to the
subject matter limt. There will also be nore pleading disputes,
as defendants focus on what is actually already in the conplaint
and plaintiffs seek to expand them Right nowthere is little
di spute, and the only things taking up the court's tine are

di sputes about privilege. This will expand the areas for

di spute. There is a slight judicial tilt in favor of defendants
t oday, but given the subject nmatter language in the rule this is
not too problematical. This change will encourage judges to
beconme too restrictive. But plaintiffs don't want to pose
expansi ve di scovery requests in antitrust cases. They prefer to
go with the rifle rather than the shotgun. Spending tinme and
nmoney on discovery is wasteful fromthe plaintiff's perspective.
(Tr. 10-14)

Kevin J. Dunne, prepared stm. and Tr. 14-23: (President of
Lawyers for Civil Justice) Supports the change. The reason
there are few di sputes about scope of discovery today is that, in
effect, there are no limts under the current rule. The current
situation is an invitation to the broadest of discovery. 1In
tobacco litigation, for exanple, there are al ready warehouses
full of docunments that have been produced, but plaintiffs

| awers want nore w thout ever having | ooked at those already
produced. The current proposals will work wonders in terns of
changing the nmethod of doing litigation. The rich plaintiffs

| awyers are getting richer, and they can afford huge anmounts of

di scovery. Because they can spend whatever it takes, the absence
of limts in the rules has becone quite difficult to endure. He
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does not accept the idea that the change in the scope will pronpt
plaintiffs to wite broader conplaints, because in his experience
there could not be broader conplaints than there are currently.

Diane R Crow ey, prepared stm. and Tr. 23-36: The change is
preci sely what is needed by nost parties nost of the tine. 1In
California, the state-court discovery rule was drawn in the sanme
broad way as the current federal rule, and every California

| awer can relate tales of litigants who have sinply given up due
to excessive discovery and settl ed because they could not afford
to continue the discovery battle.

G Edward Pickle, prepared stnt and Tr. 36-47: (Gen. counsel,
Shell Gl Co.) The present scope of perm ssible discovery is an
invitation to overbreadth and abuse. The proposed anendnent is
sorely needed. In particular, it is inportant to curtai

massi ve, unjustifiable fishing expeditions in conplex cases.
Shel |l regards this change as one of the nost significant and
needed anendnents. He has not seen many plaintiff attorneys who

use rifle-shot discovery. Instead, in alnost every case the cost
of discovery is far too high, and for material that has little
prospect of being useful in the case. |In many jurisdictions, the

judges will regulate discovery in a sensible way, but there are
other jurisdictions in which that does not happen. There needs
to be an appreciation that, with a conpany |like his, asking for
all information on a given subject is a huge request that is
bound to produce a lot of entirely irrelevant material. This
probl em cones up in alnost every significant case, and there is a
tremendous anmount of |awyer and judge tinme involved in addressing
t hese i ssues under the current rules. Under the commttee's
proposal, that should not occur. As M. Blecher said, under the
current rules, costs are very rarely shifted, so the supposed
[imts on disproportionate discovery don't do anything in nost
cases. Usually the subject matter provision trunps all before
it. He views this as a change in phil osophy, and hopes that Rule
11 will keep plaintiffs fromfraudulently trying to plead their
way around it. This change in philosophy is needed even if the
judge is involved early on (although that is certainly desirable)
since under the subject matter approach the judge's invol venent
won't solve the problem since the problemis in the rule.
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H Thomas Wells, prepared stnt. and Tr. 47-60: The change is an
i nprovenent on the current rule, which has, in practice,
encouraged fishing expeditions virtually without Iimts. This is
a trenmendous i nprovenent in ternms of the phil osophy of the rules
and in terns of the message that the Commttee is sending. The
actual determnation in a given case wll depend on the
circunstances presented. In a police brutality case, for
exanple, the court will have to have that in mnd in determ ning
whet her something is relevant to the clains or defenses. The
change in the rule should not have a harnful inpact on such
cases. (Tr. 54-55) Right now, the practicing bar sees fishing
expeditions as routine and, in fact, expected. The need to show
good cause to justify going to the subject matter limt will give
pause to sonme of the fishernmen. They will feel uneasy about
going into court and trying to articulate why they need this.

Ri ght now, even with a good burden argument, he finds that it is
very hard to fight a notion to conpel because of the subject
matter | anguage. The proposed change shifts the playing field a
good bit, but right nowit is tilted too far in favor of broad

di scovery.

Charles F. Preuss, Tr. 60-67: Changing to clainms and defenses is
good in terns of the initial disclosure and attorney-nmanaged

di scovery. The subject matter |imtation, in operation, has
meant that everything has to be produced, and it has prevented

hi m from persuadi ng judges to focus on the clainms actually being
made by his adversaries. This would not nmean as a bl anket rule
that in products liability cases there could never be discovery
about other incidents wthout a court order. Rather, the point
is to focus on the actual defect raised by the plaintiff. He
doesn't think this will change pleadings all that nuch. At the
initial scheduling conference, this new focus will enable the
judge to ask the plaintiffs' |lawers what they are really getting
at in the case and thereby focus the case. To date, he has had
little success with getting even federal judges to control the
scope of discovery.

Hon. Oaen Panner (D. Ore.), prepared stnt. and Tr. 74-87:
Satisfied that the change to scope of discovery will help
psychol ogically, if for no other reason.
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Larry R Veselka, Tr. 99-108: Sone litigants will use the change
in scope as an excuse or stinmulus to stonewall. Then access to
court will really be a problem The shift to show ng good cause
to go to the subject matter limt is a shift of burden of
justification fromthe opponent to the proponent of discovery.

Mark A. Chavez, prepared stnt. and Tr. 108-17: QOpposes the
change. The current standard does not cause any probl ens that
warrant an anendnment. This will lead to an "everything but the
ki tchen sink" pleading approach. This is not happening now with
ordi nary cases even though it is probably happening in big cases.
This change will nmake the huge conplaint nore conmon. That wl|
lead to fights over pleadings. The fact that it is difficult to
of fer exanples in which the change nmakes a difference does not
mean it makes no difference, but underscores the fact that we
don't know what difference it will make. It will lead to
[itigation about what the new standard is. Nobody can tell for
sure right now what the effect of these anendnents will be. The
courts now have sufficient authority to limt discovery. There
are individual differences in how nuch judges are invol ved.
Judges who are not now involved will not wel cone fights about

di scovery that result fromthese changes.

Robert Canpbell, Tr. 117-30: (Chair, Federal G vil Rules Comm,
Arer. Coll. of Tr. Lawyers) This is only the second tine the
Coll ege itself has taken a stand on a proposed anendnent to a
federal rule. The first time was the change to Rule 11 from
mandat ory sanctions to discretionary ones. The College submtted
a report to the Advisory Conmttee in support of the narrow ng of
the scope of discovery. That report was carefully worked up by a
nunber of prom nent |awers fromaround the nation. The report
shows that the courts have interpreted the term"subject matter"
differently from"clains and defenses.” It also offered exanples
based on real-life cases. The current reality under the current
rule is that there are really no limts. The new standard w ||
permt production of all docunments having any inportance. The
Col l ege believes that the tinme has cone to make this change.

Anthony L. Rafel, Tr. 130-40: (President of Fed. Bar Assoc. for
WD. Wash., and appearing on its behalf) QOpposes the change. It
will alter pleading practices, and encourage people to plead nore
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broadly. It will create a new | ayer of objections and notions.
It wll increase expense rather than reduce it. There are better
ways to encourage judges to get involved in discovery.

Wel don S. Wod, Tr. 140-46: Supports limting |awer-nmanaged
di scovery to material relevant to the clains and defenses. |If
the lawers can't agree, the court gets invol ved.

M chael G Briggs, prepared stnt. and Tr. 155-62: (Gen. Counse
of Houston Indus., Inc.) Supports the proposal. This is a

wel come and much needed reining in of the unfettered discovery of
the past, with its many and mani f est abuses.

Thomas Y. Allman, prepared stnt. and Tr. 162-74: (Gen counsel,
BASF Corp.) Strongly favors changing to narrow t he scope of

di scovery wi thout court involvenent. BASF frequently sees
attenpts in personal injury cases to argue that the "subject
matter" test legitimzes open-ended access to every fact about

all chem cal products, not just the particul ar substance that the
plaintiff seeks to place at issue in the litigation. 1In
addition, it frequently faces attenpts by term nated enpl oyees to
coerce settlenents by seeking conpensation or disciplinary
records of former colleagues or others for the sol e purpose of
devel oping information that may be enbarrassing or useful for

ot her purposes. This revision would be a clear change in
direction that will assist in rebutting w despread opi nion
outside the United States that our systemof justice is too

unr estrai ned.

Chi cago Hearing

El i zabeth Cabraser, Tr. 4-16: This is her central concern about
the current proposals. In an ideal world the focus on clains and
def enses ought not to cause any problem |In the real world,
however, this change will place an enphasis on the hypertechni cal
interpretation of pleadings, which are already a good deal | onger
t han one m ght expect if they are supposed to be short and plain.
There has been a "bal anced tension" between Rule 8 and Rul e 26,
but this change m ght break it. Until now, there has been a
reducti on of pleadings notions, and nore and nore defendants are
filing answers. But that could change under this proposal
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because it wll put a prem umon knocking out allegations at the
pl eadi ng stage. This sends a signal to litigators that the way
to preclude discovery is to hamer away at the conpl aint.

Paul L. Price, Tr. 16-25: (on behalf of Federation of Insurance
and Corporate Counsel) The scope has to be narrowed.
Plaintiff's | awers continue to devel op new strategies to search
war ehouses, conputers, etc. in order to devel op docunentation
over years and years. WMassive corporate sweeps are justified
under the current rules. |If the focus is narrower, that wll

i nprove the discovery process. Trials wll becone faster and
sinpler. The current standard is too vague. As an exanple, his
firmhad a case involving one machine. The discovery request was
for docunents about a | ot of other types of nachines, but

magi strate said that the subject matter of the case was machi nes
and the discovery had to be provided. None of the docunents
about ot her machines ever got used at trial.

Daniel F. Gllagher, Tr. 25-39: He does not see any incentive
for a defense |awer to file a Rule 12(b)(6) notion because the
di scovery standard has been changed. Simlarly, he does not see
a bare-bones conpl aint enabling a defendant to avoi d di scovery
because it is bare-bones.

David E. Romine, prepared stnt. and Tr. 36-46: Qpposes the
change. It is not supported by the enpirical information
gathered for the Advisory Commttee. There has not been a
"disciplined inquiry" that supports this change. It wll

i ncrease the expense of discovery in several ways. It wll
increase notion practice in all types of cases. It wll lead to
di fferent standards of discovery in different judicial districts,
undermning uniformty. It wll force the judge to nmake tri al
rel evance determ nations at an early stage. Routine cases in

whi ch there are no problenms now will nushroominto discovery

di sputes across a variety of topics. It will prevent inquiry
into the witness's background at a deposition, which is now a
customary and necessary thing. There are al ready adequate rul es
for dealing with problens in discovery that this will not solve.
He suggests that there be a conparison between districts
operating under different relevance rules to see what effect they
have. This could be the "disciplined study" he says is needed.
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Janmes J. Johnson, Tr. 47-63: (Gen. Counsel, Procter & Ganble)
The heart of the problemis that there are no objective standards
as to scope, and as a result judges naturally are |less inclined
to address the issue in the first place. Procter finds itself on
both the plaintiff and defendant sides of litigation, so he isn't
tal king just as a defendant. Moreover, he agrees that corporate
parties can be anong the biggest problens in relation to

di scovery. Finally, Procter is involved in litigation in many
countries, and he has | earned the val ue of having discovery,
which is much fairer than not having it. But w th docunent

di scovery in the U S. you have one of those rare processes in
which virtually all of the benefits are received by the
requesting party, and virtually all the costs are borne by the
other side. As aresult, there are no econom c checks that would
naturally lead to reasonable controls. He analyzed the costs of
docunent di scovery for Procter and found that of sonme $30 nmillion
inlitigation costs per year Procter spends 8% on the mnisteri al
part of docunment production (copying, stanping and optically
scanni ng the docunents turned over to the other side). This is
roughly the sanme for cases in which Procter is the plaintiff or
defendant. This doesn't include attorneys' fees. Each of the

docunents has to be reviewed by a | awyer or paralegal. Wth
t hose included, docunent discovery conmes to cost about 48% of
Procter's litigation budget -- an average of $14 mllion per

year. The costs of in-house attorneys are not included, so the
actual costs are higher. Sone part of this is due to the | ax
standard of relevance. For exanple, in a case involving a baby
who was scratched by a piece of glass enbedded in a diaper,
Procter could determ ne fromthe box exactly when and where that
di aper was manufactured. Even though this should have focused
the case on that tine and place, plaintiff asked for far-reaching
di scovery. Since the subject matter of the case was di apers and
the manufacturing of them plaintiff demanded all docunents
related to any conpl aints about diapers or to the entire di aper
manuf acturing process. This took 200 internal man-hours to
produce. In that case, Procter settled rather than go through
the discovery, and did not try to get relief fromthe court
because it was told there was not chance of getting relief.

Jeffrey J. Jackson, prepared stnt. and Tr. 63-73: (V.P.-Counsel,
State Farm Mut. Auto. Ins.) State Farm has been seeing increased
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di scovery costs since he joined it two years ago, largely due to
bad faith litigation. He is not aware of any connection between
t hese increases and di scovery rule provisions. The source of the
problemin part is the subject matter scope of discovery. 1In
each case, plaintiffs say that the subject nmatter of the case is
i nsurance, so alnost anything State Farm has mght relate to
that. Primarily the problens are in state court cases. In
general State Farm has a better shot of convincing a federal
court to limt overbroad discovery. He believes not only that
nmotions to limt discovery would not be granted, but that making
them woul d be used against State Farm as evidence that it is
stonewal ling. The state courts look to the federal courts for
gui dance on rules, so changing the federal rule will probably
have an effect on state court activity also. In bad faith cases,
t he question whether State Farmis practices in other |ocations
woul d be rel evant can't be answered universally but should be
examned in light of the issues in the case. (Tr. 68-69) Sone
state courts have the claimand defense standard, but they don't
do a better job than the federal courts, which operate under the
subj ect matter standard.

Robert T. Biskup, prepared stnt. and Tr. 73-84: (Ford Mdtor Co.)
Docunment di scovery inposes huge costs on conpanies |ike Ford, and
the scope of discovery is one reason why this is so. Ford
handl es al nost all its docunment discovery in-house, and he
therefore offers a unique insight into what that really neans.

So far as he can tell, the stated scope of discovery is virtually
the sane in all states as in the federal courts. |In federal

court there is a better chance of up-front involvenent of the
judge. The anorphous subject matter standard is being used a | ot
for tactical advantage. For exanple, in a 1996 case a teenager
drove his car into a ditch on the way home froma bar. The
driver clainmed that he | ost control of the car because the two
air bags depl oyed spontaneously. The state court ordered

di scovery on all reports of defective air bags ever received by
Ford wi thout any tenporal limtation or limtation as to type of
vehicle. The suit was for $9,000, and Ford settled rather than
incur the cost of discovery. This is an exanple of the use of
scope for tactical purposes. There are nore exanples. The
problemis not limted to conplex cases, and it has given birth
to aroll-the-dice nentality on the part of plaintiffs' counsel




PUBLI C COMMENTS 102 1998 DI SCOVERY PROPGCSALS

Ford regularly finds itself in the sane boat, and in part because
judges feel handcuffed by the current rules. That's why the
change that has been proposed is needed.

Kevin J. Conway, prepared stnt. and Tr. 84-93: (Qpposes the
change, which will benefit people with docunents. Personal
injury plaintiffs often can offer no nore than a bare-bones
outline of a negligence case. D scovery to the "subject matter"”
allows the plaintiff to discover what defendants knew about the
products involved. Wthout that scope of discovery, plaintiffs
access to proof of defendants' knowl edge will be limted. As

di scovery proceeds, prior injuries resulting fromthe sanme
product are often revealed, allowing the plaintiff to amend his
cause of action to include inproper design, failure to warn, etc.
Wt hout broad discovery, the plaintiff, the court and the jury
may never know how the product became unsafe. Changing this rule

wi |l encourage stonewalling. Plaintiffs will no |onger risk
short and plain conplaints for fear of sacrificing full
di scovery. In the Illinois state courts, owng to strict

pl eadi ng requirenents, plaintiffs who would file an eight to
fifteen page conplaint in federal court wll file one of 200 to
300 pages. This change is not supported by the enpirical data,
and there is no reason to shift the burden of justifying

di scovery to the proponent. W already have court supervision

w t hout a change in the rule, because the judges often inpose
[imtations. Lawers already work these things out, including
expense, w thout a change in the rules. The truth is that
product liability defendants know what the plaintiffs are really
| ooking for, and they are trying to avoid having to turn that
harnful information over. Fromthe perspective of plaintiff's

| awyer, there is no desire to inspect usel ess docunents, so they
will try to be reasonabl e about what they insist on seeing. 1In
one case involving a Johns Manville plant in Waukegan, 111.,

def endant |ied about docunents showing that it was guilty of

medi cal fraud.

Andr ew Kopon, Jr., prepared stnt. and Tr. 94-98: Supports the
change. This should hel p reduce costs in discovery, which
presently is too broad and often inposes an inappropriate burden
on the defendant. This is especially true in enploynent
discrimnation litigation. For an exanple of overbroad
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di scovery, he offers a product liability case involving a coffee
maker in which there was a problemw th the thernostat. But the
di scovery was not limted to thernostat problens; it included al
conpl aints about the coffee maker. Defendant was unable to get
the judge to limt the discovery to problens with the thernostat.

Peter J. Ausili, Tr. 105-09: (Menber, E.D.N.Y. Cv. Lit. Comm)
The comm ttee opposes the anmendnent. The current standard is
wel | understood in the district.

Gary D. MCalllister, prepared stnt. and Tr. 109-13: Opposes the
change. In nost cases discovery is working well, so change is
not needed. It will inpede discovery by plaintiffs in products
l[tability litigation. The burden should remain on the opponent
to discovery to justify stopping it, rather than on the
proponent, who would have to justify doing it.

David C. Wse, Tr. 113-19: D sagrees with the change. This wll
put plaintiff at a horrible di sadvantage because plaintiff goes
into sone of these cases a little bit blind. As a result,
plaintiff can't set forth all the clains at the outset. Right
now there is little problemdisputing the scope of discovery, but
this change will produce disputes. This will open the
opportunity for defendants to avoid having to turn over
docunents. Plaintiffs find things in discovery that |ead in new
directions. The Commttee Note seens to be directed at

di scour agi ng anendnent of pleadings to add new cl ai ns.

Bruce R Pfaff, prepared stnt. and Tr. 126-34: Qpposes the
change. Already defendants stonewall at first and then dunp lots
of stuff at the end. This wll make things worse. To get

anyt hing one has to go to court, and judges give half a |oaf.
This will mean the loaf is smaller. The reality nowadays is not
what one m ght guess from | ooking at the wording of Rule
26(b)(1); there really is a narrower approach in the courts
already. |If the clains and defenses standard is adopted, there
will be a whole category of documents that plaintiffs aren't
going to see.

Todd Smth, Tr. 134-47: (on behalf of Assoc. of Tr. Lawyers of
Anmerica) These changes have been justified by exaggerated tales
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of woe. The problens don't warrant across-the-board changes of
this extent. There is, noreover, a |longstanding practice of
stonewal | i ng by defendants. These changes will assist that
activity. In addition, there will be a de facto nove away from
notice pleading. To sone extent the concern may be a perception
because people haven't practiced under the new proposed

formul ation. The perception is that this will be nuch narrower
than the current standard. It would be helpful if the coments
made it clear that this was not to be a substantial narrow ng.
There will be nore litigation about scope of discovery with this
narrowi ng. He doubts that the ability to extend to the subject
matter limt on good cause will make up for this, and is
concerned that there is a natural tendency to try to limt

di scovery, which may cone into play at that point.

John H. Beisner, prepared stnt. and Tr. 147-54: Favors the
change. It should get judges nore involved in discovery issues.
The idea behind the current regi ne was that discovery would
narrow i ssues, but that didn't happen. It has becone the great
procrastinator's provision, for it allows parties to put off
having to decide what the case is really about. In the E. D Va.,
for exanple, the court's insistence on noving the case forces the
| awers to define the issues. There will be nore notions, but
that is not necessarily a bad thing because the focus of them
will be different. R ght now we don't have a neani ngf ul
[imtation on discovery, but with this change there wll actually
be sonmething for the judge to do on such a notion. Although
courts do say they don't authorize fishing expeditions, the
reality is that they will consider burden as bearing on which
ones to authorize. A scope limtation wouldn't have to turn on
burden, because it would set sone limts that go to the content
of the discovery rather than the effort involved in providing it.
Actually, judges are a |l ot better equi pped to address scope than
burden, because that is a |l egal rather than an econom c concept.
These changes shoul d not have that nmuch effect on pleading
practice, for people plead what they can already. Conplaints my
be nore specific, but that is not necessarily bad. He sees no
connection between the changes and abuses |ike stonewal | ing.

Laurence Janssen, prepared stnt. and Tr. 154-60: Favors the
change. The current scope allows plaintiffs to increase the cost
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of defense as a tactic. There is a mnd set that everything
shoul d be produced through discovery if sonebody wants it. At

| east with this change there will be a franmework for addressing
the real need for proposed discovery.

Jonat han W Cuneo, prepared stm. and Tr. 160-65: Urges that a
decision on this be deferred. The anecdotes from defense | awers
about costs of discovery could be nmatched by anecdotes from
plaintiff |awers about inproper discovery resistance. The task
of searching for information is undergoing a transformation due
to conmputers, and it does not nake sense to alter the scope of

di scovery due to search burdens that are likely to disappear

soon. All this change would do is to substitute one set of
anbiguities, which will need to be clarified by the courts, for
the anmbiguities of the current rule, which at | east have received
the attention of the courts for along tine. |In antitrust cases,
with which he is famliar, this change woul d pronpt defendants to
try to throttle potentially fruitful and valid lines of inquiry.

Sanford N. Berland, prepared stnt. and Tr. 165-71: Strongly
supports the change. This is a positive step toward reining in
uncontrol |l ed discovery and the abuses that it causes. There wll
be a period of tinme during which the understandi ng of the new
rule will have to take shape, and sone additional notion
practice. But sone of this happens already in the context of
nmotions for protective orders and the like. To the extent this
m ght lead to differences between districts in interpretation of
t he scope of discovery, that should be no nore than the

di fferences anong districts that exist at present under the
current rule.

Panel a Menaker, Tr. 177-82: (Reading prepared statenent of
Robert A. difford, chair-elect of ABA Section of Litigation.
Prepared stnt. of Cifford appears below) Opposes the narrow ng
of discovery. He is aware that the ABA Section of Litigation
favors the change, but he is opposed in his individual capacity.
He thinks that the scope of discovery is essential to fair

di sposition of cases. Defendants will take additional advantage
of the discovery process. The Advisory Comm ttee should focus on
t he abuses by defendants, not change the scope of discovery.
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Thomas E. Rice, Tr. 183-88: The current standard is too

subj ective, and the clains and defenses standard woul d be nore
objective. Using it, judges will be able to nmake sensi bl e
decisions. Presently, in airplane liability litigation, no
matter what the probleminvolved, plaintiffs will want to inquire
into any problens of any type related to the aircraft in
guestion. You end up wwth a mni trial on every prior accident,
and you have to produce thousands of docunents and w tnesses from
everywhere involved in those other accidents. But none of these
are ever used at trial, because for use at trial you have to have
simlarity of accident. Discovery disputes becone the ani mating
force behind settlenents, and sonetinmes the focus of the case
becones di scovery instead of the event that originally pronpted
the suit.

Daniel Ferneiler, Tr. 188-93): Favors the proposed change. It
wi |l be workable. The clainms and defenses standard can set
boundaries for experienced litigators and the trial bench. It
shoul d not add anything to what we now deal wth under Rule 9(b),
where one nmust plead with specificity.

Lorna Schofield, Tr. 193-202: (speaking for ABA Section of
Litigation) She expects that it will continue to be hard for
judges to say no to discovery under the revised standard. In
sone ways, it's easy for a judge to say yes to discovery because
in a sense there's no harm done, and you are not keeping anything
from anyone. Under the new rules, judges are not suddenly going
to enbrace denying inportant discovery to litigants. She cannot
agree with Robert Cifford (see above) on these issues.

Peter Brandt, Tr. 208-11: (representing Ill. Assoc. of Defense
Trial Counsel) He has seen instances of overdiscovery by
plaintiffs. The court would not restrict discovery in advance

or inpose costs later. The proposed anendnent at | east gives
courts sonme gui dance about the type of situation in which
plaintiff's counsel wants all every itemof information about a
type of product.

Lloyd H MIIliken, prepared stnt. and Tr. 211-17: (president-
el ect of Defense Res. Inst.) Ofers exanple of jeep rollover
case in which plaintiff noticed depositions of 24 people across
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the country who had been involved in other rollover accidents,
and the court refused to limt that. Had the new rule been in
pl ace, he believes the judge woul d have taken a different tack.
The al l eged defects in the other cases were different. The
change wi Il pronpt court involvenent, and that of itself wll be
a good t hing.

Linda A Wllett, prepared stnt. and Tr. 211-17: (Assoc. Gen.
Counsel, Bristol-Mers Squibb Co.) Under the broad current

| anguage, litigants use discovery as a vehicle to explore
additional clainms and as a way to investigate unknown but
potentially available theories of liability. The Commttee Note
should make it clearer that parties have no entitlenent to

di scovery to develop clains or defenses not already identified in
t hei r pl eadi ngs.

M chael J. Freed, prepared stnt. and Tr. 226-35: This change
will result in a change from notice pleading, which would not be
a positive development. Plaintiffs' lawers will provide
particularity where they do not nowin order to provide a basis
for broad discovery. But there will still be disputes on whether
gi ven discovery efforts come within the clains and defenses. The
changed rule will deter conprom se regarding di scovery and | ead
to nore disputes com ng before the court.

Douglas S. Grandstaff, prepared stm. and Tr. 245-51: (Seni or
Lit. Counsel, Caterpillar, Inc.) Caterpillar strongly supports
the narrowi ng of the scope of discovery presunptively avail abl e.
Personal injury claimants frequently use the "subject matter"”
test to seek unrestricted access to information regarding each
and every piece of machinery that Caterpillar manufacturers,

rat her than focusing on the piece of machinery at issue in the
case. This anmendnent deters this discovery run anok. This is
needed now, for in the last ten years the anmount of discovery has
grown even as the nunber of cases has shrunk. It has proved hard
to get a judge to pay attention to these issues, and when they do
they usually seemto think that since Caterpillar is a big
conpany there's no reason to be concerned about the burden of
what they order.

Chris Langone, Tr. 251-259: (appearing on behalf of Nat. Assoc.
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of Consuner Advocates) NACA believes that the proposal wll

i ncrease the cost of discovery on behalf of consuners because it
w || encourage parties to raise nore inproper objections to

di scovery requests. R ght now, defendants resist discovery that
is clearly appropriate, and this change will enbol den them
These cases are docunent driven, so defendants have a strong
incentive to resist produci ng docunents because that wll | eave
plaintiffs w thout anything on which to base their clains. For
exanple, in a Truth in Lending Act case, he found an odoneter
violation. But with the narrowed di scovery he m ght not be able
to do discovery that would reveal that violation because his
original claimwas for violation of the Truth in Lending Act.
Both Rule 15(a) and rules of claimpreclusion argue for
permtting the broadest discovery of other clainms in the initial
l[itigation. 1In any event, the defendant wll still have to
review all the docunents to weed out the ones that are not about
this claim so it doesn't really save the defendant any noney.

It only neans that the plaintiff won't get those incul patory
docunent s because they supposedly go beyond the narrowed scope of
di scovery.

Robert A. difford, prepared stnt.: Qpposes narrow ng di scovery.
This will interfere with the benefits of notice pleading. The
present scope of discovery contributes to the early settlenent of
cases, while the narrowed scope will nmean that a great many
consuners and victins wth strong clains will be denied justice.
The fundanental fact is that in many cases plaintiffs |ack

i nformation, while defendants have information and do not want to
give it up. This leads to stonewalling, which is endemc. Even
when they are ordered to produce rel evant docunents, defendants
produce sonme scant docunents in an attenpt to feign good faith

If the Commttee is really concerned about problens with

di scovery, stonewalling is where its attention should focus.

Thomas Denetrio, prepared stnt.: Narrowing the scope will cause
an unendi ng volune of litigation about the allegations of the
parties' pleadings and the interplay of those allegations with

t he individual discovery requests. Judicial rulings on these
issues wll take time, but will not produce a body of |aw that

wi || provide guidance for other cases.
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(b) Authorization for expansion to "subject matter"
limt on show ng of good cause

Coment s

Alfred W Cortese, 98-CV-001: (See Rule 26(a)(1l) for list of
organi zations represented) This will undermne the |imtation of
di scovery to material relevant to clains and defenses.

Prof. Edward D. Cavanaugh, 98-CV-002: The anmendnents wl |
generate costly satellite litigation by pronpting notions for

di scovery available as a matter of right under the current rule.
The courts will be involved in discovery disputes nore often.

N.Y. St. Bar Assoc. Comm & Fed. Lit. Sec, 98-CV-012: (Opposes
this authorization. It notes that there is no definition of
"good cause,"” and that the good cause requirenent provided in
Rule 34 with regard to docunent discovery until 1970 was del et ed
in that year as uncertain and erratic in application. The
Section found no precedent for the two-tier standard proposed by
the Advisory Commttee. This is likely to pronote satellite
litigation, particularly since there is no guidance about what
constitutes good cause. The clains and defenses test, standing
al one, should provide sufficient flexibility. As a bottomline
matter, "on bal ance, we believe that the anmendnent, if enacted,
can have an inportant salutary effect on the parties' and the
courts' approach to discovery problens."”

Maryl and Defense Counsel, Inc., 98-CV-018: Expresses concern
that trial judges nunbed by years of tolerance of scorched earth
di scovery requests will fail to actively manage di scovery under
t he proposed anendnents, so that the intended benefits wll not
occur. Therefore urges that the Note stress that any discovery
beyond attorney-nmanaged di scovery be treated as suspect.

Prof. Peter Lushing, 98-CV-020: Suggests that renoval of the
"subject matter"” | anguage is what the Devil would do (see above).

"But | would not stop there. | would permt discovery of the
"subject matter' upon notion. Now, assum ng anybody under st ood
t he above distinction, I would assure endless litigation as

| awyers who bill by the hour found yet another way of running up
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fees.™

J. Rc Gass, 98-CV-031: (individually and as President of Fed. of
Ins. & Corp. Counsel) "The trial court can always | ook at

di scovery requests under a good cause standard. The parties can
be protected by the trial court if they can establish good cause
for reasonabl e di scovery requests.”

Assoc. of the Bar of the Gty of N.Y., 98-CV-039: The two-tiered
structure has problens. It creates a distinction so fine as to

| ack practical value. The current rule uses both criteria, but
suggests that the latter is a different way of saying the forner.
The | eave of court option invites increased discovery notion
practice. The Comm ttee opposes any kind of |eave-of-court
process for determ ning the scope of discovery.

ABA Section of Litigation, 98-CV-050: Supports the proposal. It
strikes a good bal ance by giving the court flexibility to permt
br oader discovery when warranted in an individual case. The
proposal al so encourages the court to supervises cases involving
ext ensi ve di scovery.

Laurence F. Janssen, 98-CV-058: Urges that the Note enphasize
that any party's request to expand the scope be carefully
exam ned and that there be a presunption agai nst expansi on.

Charles F. Preuss, 98-CVv-060: Elimnation of the "subject
matter" standard entirely would facilitate nore consistency and
predictability in the discovery process. |If the expansion is to
be retai ned, nore guidance, perhaps in the Commttee Note, should
be given on what constitutes good cause.

E.DNY Comm on Cvil Lit, 98-CV-077: "W anticipate that
judges will be inundated with applications to extend di scovery to
the 'subject matter' of the action, and that these applications
wll be routinely granted. Judges woul d i ndeed be involved in

di scovery disputes, but not in a way that woul d expedite
l[itigation but rather in a way that would be tedious, tinme-
consum ng, and inefficient."”

Arer. Coll. of Trial Lawyers, 98-CV-090: \While supporting the
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del etion of the subject matter requirenent, the Coll ege believes
that an order authorizing discovery to that limt should "be

permtted only in a very unusual case.” "Unless the 'subject
matter' exception is left to the rare or unusual case, the
proposed anmendnent could be neaningless.” (The foregoing is in a

Nov. 30, 1998, letter fromE. Osborne Ayscue, Jr., President of
the College, to the Commttee, 98-CV-122.)

M chele A. Gammer, 98-CV-102: (on behalf of Federal Bar Assoc.
of WD. Wash.) The anmendnent wll create a new category of
"standard" discovery notions--notions to expand di scovery for
good cause. Judges do not wi sh to becone nore actively involved
i n managi ng the di scovery conducted in conplex cases, and an
increase in discovery notions will cause further delay while
parties await decision by busy federal judges.

Prof. Beth Thornburg, 98-CV-136: (enclosing copy of her article
Gving the "Haves" a Little Mdire: Considering the 1998 D scovery
Proposal s, 52 SMJ L. Rev. 229 (1999), which contains observations
about the proposals) "Wat, exactly, is good cause to go beyond
whatever its 'clainms and defenses' are? These decisions are
likely to be highly discretionary and extrenely case-specific.

This non-standard | ayers uncertainty on top of uncertainty
and is begging to be repeatedly litigated."

Board of Judges of S.D.N. Y., 98-CV-143: In conplex or

contentious cases, one or the other party wll, wthout
exception, seek to denonstrate "good cause" for the broader scope
of discovery. This will lead to further delay and expense,

particularly if the expansion is authorized.

WIlliam C. Hopkins, 98-CV-165: Fromthe plaintiffs' perspective,
t he expansion possibility is a crunb. To expect the judges to
get involved is unrealistic, and the provision to expand to the
subject matter limt is illusory.

Prof. Ettie Ward, 98-CV-172: The proposed two-tier systemis
likely to generate a great deal of satellite litigation, and
there are also likely to be undesirable effects on pl eadi ngs
designed to justify broader discovery.
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Nebraska Assoc. of Trial Attorneys, 98-CV-174: The good cause
expansion i s bound to place further stress on the judicial
system and will lead to nore discovery argunents.

Associ ation of Trial Lawers of Anerica, 98-CV-183: This wll
generate satellite litigation. ATLA doubts that the distinct
courts can realistically handle the resulting disputes.

Hon. Carl J. Barbier (E.D La.), 98-CV-190: This wll lead to
nmore di scovery di sputes and notions over the question whether the
trial judge should or should not "broaden" discovery in a
particul ar case.

M chael W Day, 98-CV-191: This wll lead to satellite
litigation and increase the cost for litigants.

James C. Sturdevant, 98-CV-194: "The availability of judicial
relief fromthe reduced di scovery of the proposed anendnents

of fers scant benefit to nost practitioners. The delays and costs
i nvol ved in pursuing any discovery notion will serve as an
effective deterrent to seeking nore expansive discovery."

Lawyers' Committee for Civil R ghts Under Law, 98-CV-198: The
expansi on possibility is a Catch-22 because it won't be of any
use to parties who |lack the informati on necessary to justify
expansi on.

Trial Lawyers for Public Justice, 98-CV-201: This will not solve
t he probl ens caused by narrow ng the scope of discovery. It is
al ready very hard to get judges to hear discovery notions, and if
courts heed the Commttee Note they are very unlikely to grant
expanded di scovery. It wll be hard for requesting parties to
establish specific good cause to get discovery, because they need
di scovery to do that.

M chigan Trial Lawers Assoc., 98-CV-217: Takes little solace in
this opportunity. It wll be hard for requesting parties to get
information through this procedure because it will be difficult
to cone forward wth evidence to establish good cause to get

di scovery of materials which could not be specifically identified
i n advance.
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Donal d Specter, 98-CV-235: The good cause requirenent is
tantamount to a prohibition on discovery since it will be nearly
i npossi ble to establish good cause. A litigant cannot establish
good cause to demand information if the litigant does not know
the information exists.

NAACP Legal Defense Fund, 98-CV-248: There will be considerable
collateral litigation about expandi ng di scovery.

R Gary Stephens, 98-CV-253: The bifurcated system of court-
managed di scovery serves only to increase the cost of litigation
t hereby denying the right of trial by jury to the citizens of the
United States.

Robert A. Boardman, 98-CV-262: (Gen. Counsel, Navistar Int'l
Corp.) Navistar is concerned this will too easily present a back
door route to returning discovery to the nonstrosity that the
proposed changes are designed to eradicate.

Test i nony
Bal ti nore Hearing

Robert E. Scott, Jr., prepared stnt. and Tr. 4-18: (president
of Defense Research Institute and representing it) DR would
favor greater specificity in the Conmttee Note concerning the
good cause showi ng necessary to obtain information that is not
relevant to the clains or defenses. It would prefer to limt

di scovery to clainms and defenses without any authority to expand
on court order, and it hopes that the courts wll exercise a | ot
of discretion in expanding.

Gregory Arneson, Tr. 30-45: (Representing New York State Bar
Assoc. Commrercial and Federal Litigation Section) Opposes the
expansion possibility. Having two levels in the rule is just
going to confuse things, particularly since the Commttee Note
makes it unclear where the line is between the two of them If
there were only one standard, then everyone would have to run
with that. Mreover, the good cause standard was rejected in
Rul e 34 back in 1970. (Tr. 37-38)
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Kevin M Mirphy, Tr. 80-89: He does not see a boomin discovery
litigation due to the existence of expansion to the subject
matter limt on court order. Fromhis experience, counsel are
reluctant to go before the judge on a discovery dispute, unless
it isreally significant. 1In general, people will noderate their
behavior. (Tr. 86-87)

F. Paul Bland, Tr. 89-106: (on behalf of Trial Lawers for Public
Justice) The good cause expansion possibility hel ps offset the
negati ve consequences of narrow ng the scope of discovery, but it
is a fairly nodest change in the original proposal to narrow

di scovery. It is very difficult for courts to hold hearings on
di scovery issues in atinely way. WMreover, this is a Catch-22
solution, since a party can't make the needed show ng w t hout
access to the materials in question. Case |law on protective
orders, which also turn on "good cause,"” shows that substanti al
anount of specificity nust be showmn. As a consequence, this
escape valve is going to have very small practical effect in rea
[itigation.

Stephen G Morrison, prepared stnt. and Tr. 126-42: Concerned
that the overall discovery obligation remains vague so | ong as
the court may order discovery to the "subject matter” limt, even
t hough that is judicially supervised. At the very least, the
Commi ttee Note shoul d acknow edge precisely what is necessary
before the discovering party is permtted to "dig deeper.™

San Franci sco Hearing

Kevin J. Dunne, prepared stm. and Tr. 14-23: (President of
Lawyers for Civil Justice) The concept of restricting "subject
matter" discovery until good cause is shown is val uabl e.

Diane R Crow ey, prepared stnt. and Tr. 23-36: Appreciates the
val ue of giving the court power to expand di scovery, but is
worried that in sonme places discretion is used too often to do
so.

G Edward Pickle, prepared stnt and Tr. 36-47: (Gen. counsel,
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Shell Gl Co.) Shell is concerned that the anendnent of the
scope of discovery m ght be underm ned by the all owance of
br oader discovery on court order for good cause shown. |f this

option is retained, the Cormttee Note should stress that any
request outside the scope of attorney-managed di scovery shoul d be
exam ned with the closest scrutiny, and be permtted only on a
particul ari zed show ng of necessity or pal pable bad faith of the
respondi ng party. Absent such caveats, the history of free-

roam ng, overly burdensonme and irrel evant discovery will be very
difficult to overcone. Frankly, Shell has difficulty conceiving
what woul d justify application of the exception absent bad faith.

H Thomas Wells, prepared stnt. and Tr. 47-60: The requirenent
that a litigant seek a court order on good cause should at | east
gi ve pause to the discovery "fishernen," and hopefully reasonably
restrict such requests.

Charles F. Preuss, Tr. 60-67: Thinks that the scheduling
conference wll focus on the question of scope of discovery, in
response to question about whether the ability to expand to scope
will pronpt nore discovery notions. So the parties should know
al nrost fromthe start whether the judge will authorize that. 1In
addition, the judge can indicate what good cause would be in the
gi ven case. (Good cause is where this whole schenme is going to
stand or fall. To the extent the Conmttee can hel p expl ai n what
that is, it wll assist the judges and the | awyers operating
under the new approach. Probably plaintiffs will conme to the
Rul e 16 conference and say that they want to go to the subject
matter limts, and the issue will be addressed then. (Tr. 65-67)

Robert Canpbell, Tr. 117-30: (Chair, Federal G vil Rules Comm,
Amrer. Coll. of Tr. Lawyers) The College doesn't really like the
proposed right to seek expansion to subject matter on a show ng

of good cause. It would prefer to see the second tier
elimnated. At least it would hope that the exception does not
becone the rule. It does not, however, think that the court wll
have to hear good cause notions in every case. |If lawers are

before the court, that is likely to be due to disputes about the
attorney- managed scope. One exanple for proper expansion m ght
be a case where a plaintiff has one kind of claimand wants to
see if there is a basis for adding another type of claim
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Gregory C. Reed, Tr. 146-55: Does not expect that having the
possibility of expanding scope for good cause will cause nore
di sputes to be taken before the court. There will be occasions
when there are di sputes about whet her proposed di scovery is
within the clains or defenses. (Tr. 153-54)

M chael G Briggs, prepared stnt. and Tr. 155-62: (Gen. Counse
of Houston Indus., Inc.) Views the addition of the ability to go
to court to expand di scovery as unfortunate. Uges the Committee
to state clearly in the Note that this should be limted to
situations clearly invol ving good cause, for otherwise this
option may overwhel mthe rule and the di scovery abuses remain
unaddr essed.

Alfred W Cortese, Jr., prepared stnt. and Tr. 174-82: If the
anended scope of discovery works as seens intended, it would be
an ingeni ous conprom se. However, perhaps there should be
further explanation in the Note of the need to establish good
cause for information related to the "subject matter" of the
case. One way would be to use sequencing of discovery. He does
not foresee, however, that there will be nmuch nore court

i nvol venent .

Chi cago Hearing

Paul L. Price, Tr. 16-25: (on behalf of Federation of I|nsurance
and Corporate Counsel) Supports the concept of the two-tier,
good cause, approach. There are situations where the initial
exchange requires additional supplenentation. The good-cause
standard should be used. Having to cone to court with those

di sputes would be a good thing. One exanple would be the one in
the Illinois courts -- the prima facie case. You can't pursue a
punitive damage claimw t hout maki ng such a show ng.

Bruce R Pfaff, prepared stm. and Tr. 126-34: Sees the good
cause burden as a serious inpedinent to plaintiffs. |If they
don't have access to the docunments, they can't nake the show ng.
How do you prove there's sonething good out there if you don't
know what is out there? |In everyday practice of |aw people don't
do what the are supposed to do, so plaintiffs have to file Rule
37 notions.
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Sanford N. Berland, prepared stnt. and Tr. 165-71: The Note
shoul d say that courts ought to | ook with skepticismon requests

to expand the scope of discovery. |If they do so, they should do
so with regard to specific requests rather than as an abstract
pronouncenent. In the absence of these cautions, the salutary

effects of the narrow ng anmendnent may be | ost.

M chael J. Freed, prepared stnt. and Tr. 226-35: This change
wi |l pronmpt increased discovery notion practice. Requiring
judicial involvenent will result in mcro-nmanagenent.

Douglas S. Grandstaff, prepared stm. and Tr. 245-51: (Seni or
Lit. Counsel, Caterpillar, Inc.) Uges that Note stress that
br oader discovery be used sparingly and in a staged fashion, so
that this exception does not eat the rule.

Dean Barnhard, prepared stnt. and Tr. 267-76: Strongly urges
that the Note say that discovery should be expanded only if that
is justified by sonething far nore pal pable than idle curiosity
or the desire to engage in a fishing expedition. The case that
goes beyond the clains and defenses Iimt should be the
exception, not the rule. In this regard, the cost-benefit
considerations of Rule 26(b)(2) are entitled to considerable

wei ght .

Robert A. difford, prepared stnt.: In practice, this expansion
procedure woul d prove totally ineffective and it borders on the
unreasonabl e. Federal judges have a great deal to do w thout
ruling on notions to expand di scovery. He doubts that nost

j udges woul d see this provision as reducing court involvenent.
To the contrary, it could have the opposite inpact.

Rex K. Linder, prepared stnt.: It would be helpful if there were
nore gui dance in the Note on what types of situations would
satisfy the good cause requirenent to expand di scovery.
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(c) Revision of last sentence of current Rule 26(b)(1)
to state that only "relevant” material is
di scoverabl e

Coment s

Alfred W Cortese, 98-CV-001: (See Rule 26(a)(1l) for list of
organi zati ons represented) They propose a different change to the
| ast sentence: "The information sought need not be adm ssible at
the trial if the information sought appears—+reasonably ecaleulated
to—tead tothe discoveryof admssible evidence is relevant to

the claimor defense of any party.”

Prof. John Leubsdorf, 98-CV-008: Although finding the package
generally to be a "desirable overhaul of Rule 26," he is
concerned about this change as creating problens. The change
seens to exclude discovery of information that, although not

rel evant and adm ssible at trial, nevertheless is needed to
obtain inportant and adm ssible material. For exanple, in a
conpl ex case discovery may begin with a deposition of an opposing
party's custodian of records. Simlarly, a party m ght request
the nanes of all persons working in a given departnent in order
to notice their depositions later. Assum ng the objective is not
to preclude these sorts of discovery, the solution is to see the
change in this sentence as invoking "relevant" as used previously

in Rule 26(b) (1), but this is not made clear. |If that is the
goal, it is not clear why any change is needed, and if it is one
coul d change the sentence to read: "Information within the scope

of discovery, as set forth in the two previous sentences, need
not be adm ssible at the trial if the discovery appears
reasonably calculated to lead to the discovery of adm ssible
evi dence. "

Jay H Tressler, 98-CV-076: The anendnent is warranted.
Di scovery shoul d depend on whether there wll be adm ssible
evidence if it is allowed.

Phi | adel phi a Bar Assoc., 98-CV-193: Supports the change. This
change elimnates the current |anguage that suggests that
anything is a legitimate di scovery object so long as it is
reasonably calculated to |l ead to discovery of adm ssible
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evi dence.
Testi nony
San Franci sco Hearing

H Thomas Wells, prepared stnt. and Tr. 47-60: The clarification
that Rule 26(b)(1)'s all owance of discovery "reasonably
calculated to lead to the discovery of adm ssible evidence" is
not a relevance test is an inprovenent on the current rule as
interpreted, and is a reasonable restriction on the scope of

at t or ney- managed di scovery.
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(d) Explicit invocation of Rule 26(b)(2) in Rule
26(b) (1)

Coment s

Alfred W Cortese, 98-CV-001: (See Rule 26(a)(1l) for list of
organi zati ons represented) They commend the addition of the
reference to Rule 26(b)(2).

Charles F. Preuss, 98-CV-060: The addition of the final sentence
i nvoking Rule 26(b)(2) is a useful rem nder against the all owance
of excessive discovery.

Arer. Coll. of Trial Lawers Fed. Cs. Conm, 98-CV-090: The
change does not mark any substantive change, but probably serves
as a helpful rem nder that the factors in 26(b)(2) should be
brought into play nore frequently.

Gary M Berne, 98-CV-175: The proposed addition to Rule 26(b) (1)
I s redundant, unnecessary, and insulting. Courts already have
sufficient powers, and all discovery is already subject to

(b) (2).

Federal Bar Council's Conmttee on Second Circuit Courts, 98-CV-
178: Supports the change. This is the only anmendnent that has
been proposed that should be adopted. It will help clarify that
the scope of perm ssible discovery depends on the factors
delineated in Rule 26(b)(2). It would be helpful if the
Commttee Note stressed that this cross-reference nodifies the
scope of discovery otherw se avail abl e under Rule 26(b)(1) and
requires courts to nake case-by-case assessnents to avoid

di scovery abuse and del ay.

Test i nony
Bal ti nore Hearing

Stephen G Morrison, prepared stnt. and Tr. 126-42: Strongly
supports Comm ttee's reenphasis on proportionality of discovery.
Explicit invocation of this [imtation is certainly needed to
underscore those provisions, which are so often overl ooked or
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m sappl i ed.
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4. Rule 26(b)(2)

[ Note that comments regarding uniformty under Rule
26(a)(1) may relate to these provisions as well]

Comrent s
Marvin H. Kl ei nberg, 98-CVv-010: Decries the erosion of use of

requests for adm ssions, and feels that any authority to limt
these by local rule should not be retained.

Assoc. of the Bar of the Gty of NY., 98-CV-039: Supports the
elimnation of opt-out provisions for nunerical limtations on
interrogatories and depositions.

E.DNY Comm on Cvil Lit, 98-CV-077: Endorses the changes.
The goals of Rule 1 are best served by national rules. Notes,
however, that the proposed anendnent nakes no provision for
limtations on interrogatories or depositions by the consent of
the parties. Recomends that the parties should be permtted to
limt the nunber of interrogatories or depositions and the |length
of depositions by consent. Further, recomends del eting
authority for a district court to limt the nunber of requests
for adm ssions by l|ocal rule.

Hon. Howard D. McKi bben (D. Nev.), 98-CV-109: (On behalf of D.
Nev.) Expresses concern with the elimnation of the ability of
the district to set the nunber of interrogatories or requests for
adm ssions by local rule.

Lawers' Commttee for Cvil R ghts Under Law, 98- CV-198:

Qpposes "new' authority for local rules limting the nunber of
requests for adm ssions. Urges that all nunerical limtations on
di scovery activities, whether in the national or |ocal rules, be
el i m nat ed.

Hon. Russell A Eliason (MD.N C ), 98-CV-249: The provision
elimnating the power to set local limts on the nunber of
depositions or interrogatories would elimnate his district's
ability to use a differenti ated case nanagenent plan by | ocal
rule. This plan provides a franework for the parties to




PUBLI C COMMENTS 123 1998 DI SCOVERY PROPGCSALS

facilitate agreenent on a discovery plan.

U S Dep't of Justice, 98-CV-266: Qpposes the "change"
authorizing local rules to limt the nunber of requests for
adm ssi ons.

Courts, Lawyers and Adm nistration of Justice Section, D st. of
Col unbi a Bar, 98-CV-267: (Questions the "change" to authorize
local rules limting the nunber of requests for adm ssions.

Testi nony
Bal ti nore Hearing

Prof. Edward D. Cavanaugh, prepared stnm. and Tr. 116-26: A
court in a particular case should be enpowered to limt the
nunber of interrogatories or depositions and the | ength of
depositions. But the proposed rule nmakes no provision for these
[imtations by consent of the parties. The parties should be
allowed to limt the nunber of interrogatories or depositions and
the |l ength of depositions.

San Franci sco Hearing

Diane R Crow ey, prepared stm. and Tr. 23-36: 1In areas |ike
San Franci sco, where attorneys routinely appear in several
different district courts, limtations on local rules in order to
increase uniformty wll be nost wel cone.
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5.  Rule 26(d)
Comment s
Alfred W Cortese, 98-CV-001: (See Rule 26(a)(1l) for list of

organi zations represented) Retention of the noratoriumis
wel cone.

E.DNY Comm on Cvil Lit, 98-CV-077: Concurs in the proposal,
and agrees that authorization to lift the noratorium by | ocal
rul e should be elim nated.

Hon. Howard D. MKi bben (D. Nev.), 98-CV-109: (On behalf of D.
Nev.) Strenuous objection to elimnation of opt-out provisions.
This causes a delay in the initiation of discovery and is
unnecessary. Urges Conmttee to consider reinstating authority
to provide by local rule that discovery can begin i medi ately.

Norman C. Hile, 98-CV-135: (On behalf of Judicial Advisory
Commttee, E.D. Cal.) The conmttee has concerns about the
nmoratori um because it may create problens in cases in which

i mredi ate di scovery is essential, such as cases in which a
prelimnary injunction is sought or a notion to dism ss for |ack
of personal jurisdiction is noticed.

Public G tizen Litigation Goup, 98-CV-181: Supports the
proposal , but believes that there are additional categories of

di scovery that should be exenpt fromthe noratorium In class
actions, discovery should be allowed on the propriety of class
certification. Simlarly, a plaintiff seeking a prelimnary

i njunction should be allowed to proceed with discovery. The rule
m ght al so say that courts may grant notions to commence

di scovery before the Rule 26(f) conference where that is in the
interest of justice.

New Hanpshire Trial Lawyers Assoc., 98-CV-186: Qpposes renoving
the authority of districts to opt out. This is exactly the type
of procedural matter that is appropriate to deal with at the

| ocal |evel.

Lawers' Commttee for Cvil R ghts Under Law, 98- CV-198:
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Opposes the retention of the noratorium It interferes with the
just, speedy, and efficient resolution of cases. Able counsel
can operate responsibly w thout the rul e-based requirenent that
they confer before starting formal discovery. "W understand
that the provision is based on the fact that there are sone
counsel on both sides with marginal abilities to represent their
clients, and that guiding themthrough each step of the process
wll assist their clients. W submt, however, that the problem
of marginally-conpetent counsel should be addressed in another
manner. "

Jon B. Constok, 98-CV-228: Concerned that objections to

di scl osure m ght be taken to nean that the noratoriumis
extended. Rather than |leaving this unsettled, he would
recommendi ng the follow ng: "Follow ng such conference, any
party may initiate discovery irrespective of whether the party
has objected to initial disclosures as required by (a)(1)."

Hon. Russell A Eliason (MD. N C ), 98-CV-249: Expresses concern
that in cases exenpted fromthe noratoriumpursuant to (a)(1)(E)
there may be abusive discovery in cases in which court approval
shoul d be required before discovery occurs.

U S Dep't of Justice, 98-CV-266: The Departnent suggests that
the proposal be altered to provide that the noratorium applies
even to cases exenpted by (a)(1l)(E) "unless the court orders
otherwi se.”" The Departnent believes that in cases in which

di scl osure is inappropriate other discovery would al so be

I nappropriate unless a court so orders.

Test i nony
San Franci sco Hearing

G Edward Pickle, prepared stnt and Tr. 36-47: (Gen. counsel,
Shell Gl Co.) Shell strongly endorses the retention of the
prohi bition agai nst discovery until after the Rule 26(f)
conference. This permts the court to have a nore visible and
necessary role in discovery sequenci ng and pl anni ng.
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Chi cago Hearing

El i zabeth Cabraser, Tr. 4-16: |If disclosures are restricted to
hel pful information, the noratorium should not be continued.

Al ready, the delay until the Rule 26(f) neeting for forma

di scovery is inpeding activity by plaintiffs, who would otherw se
be filing interrogatories to get discovery started. There seens
to be sonething of a dance to put off the Rule 26(f) conference
as long as possible. The idea of a discovery plan is a wonderful
idea, but the reality is that this is not happening frequently or
easi |y enough and the narrow ng of disclosure will be a harnfu
devel opnent if the noratoriumis retained.

M chael E. O dham prepared stnt. and Tr. 235-45: The deci sion
to keep the noratoriumon discovery until after the attorneys'
conference is sound.
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6. Rule 26(f)

Coment s

Alfred W Cortese, 98-CV-001: (See Rule 26(a)(1l) for list of
organi zati ons represented) Supports anendnent to require a
conference instead of a neeting because it is not always possible
for litigants to neet physically. Al so supports changes in
timng to neeting 21 days before the schedul i ng conference.

Janmes F. Brockman, 98-CV-009: Supports anendnent permtting
conference to occur by tel ephone.

E.DNY Comm on Cvil Lit, 98-CV-077: Supports elimnation of
requi renent that parties hold face-to-face neetings. Also
supports timng changes (noving neeting to 21 days before
pretrial conference).

Arer. Coll. of Trial Lawyers, 98-CV-090: The proposed tim ng
changes are rationally arranged and shoul d be adopt ed.

Norman C. Hile, 98-CV-135: (On behalf of Judicial Advisory
Commttee, E.D. Cal.) The conmttee has concerns about the
timng of the Rule 26(f) and Rule 16(b) conferences. For one
thing, they could be used by a plaintiff to di sadvant age

def endants added to the litigation after it has comenced, and
particularly after a discovery plan has been set. In this
district, the district judges vary in when they do these things,
and a | ater-added defendant m ght be di sadvantaged in a case
assigned to a judge who acts early as conpared to a case assigned
to a judge who does not act so pronptly. The U S. Attorney's
Ofice, in particular, has found that it is difficult to get
agencies to provide information by the tinme needed for those
judges who act earlier inthe litigation. The whole idea of
adopting a discovery plan at the Rule 16(b) conference causes the
commttee concern. At this early stage of the litigation, the
parties and the judge have very little appreciation of the issues
and the evidence. Mreover, there could be problens in this
district because nost discovery matters are assigned to

magi strate judges. |If the discovery plan is entered by the
district judge, the magistrate judges may feel that they cannot
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change anyt hi ng.

Nati onal Assoc. of Railroad Trial Counsel, 98-CV-155: (pposes
aut horization for local rules that require face-to-face neetings.
"We do not believe that an in-person neeting is necessarily
required for preparation of a discovery report."”

Chi cago Chapter, Fed. Bar Ass'n, 98-CV-156: Supports the change
to require conference 21 days before the scheduling conference.

Federal Practice Section, Conn. Bar Assoc., 98-CV-157: Endorses
m nor anmendnments in rule to secure uniformty.

Penn. Trial Lawers Ass'n, 98-CV-159: Supports the change.
Eli mnation of the face-to-face requirenent, particularly in a
| arge district, saves tine and noney.

Frederick C. Kentz, IIl, 98-CV-173: (Gen. Counsel, and on behal f
of, Roche) Supports this change because it logically orders the
pl anni ng and di scl osure process. It also elimnates the

requi renent of a face to face neeting.

Phi | adel phi a Bar Assoc., 98-CV-193: Supports the change.
Applying the rule nationw de is cornmendabl e, and exenpting the
categories of cases excluded fromdisclosure is wse. It is
appropriate to | eave the question of requiring a face-to-face
meeting to | ocal option.

Lawers' Commttee for Cvil R ghts Under Law, 98- CV-198:
Supports the change allow ng the parties to confer w thout the
need for a personal neeting.

M nn. State Bar Assoc. Court Rules and Adm n. Conm Subconmttee
on Federal Rules, 98-CVv-202: This change is |ong overdue, and
probably descri bes what nost attorneys actually do under the
current rule.

Comm on the Fed. Cts., N Y. County Lawers' Assoc., 98-CV-218:
Supports the change to permt parties to "confer” rather than
meet under Rul e 26(f).




PUBLI C COMMENTS 129 1998 DI SCOVERY PROPGCSALS

Jon B. Constok, 98-CV-228: Insisting on face-to-face neetings
has i nposed an unnecessary expense. The proposed anendnent anply
handl es situations where a | ocal court may require personal
conference. But he woul d suggest deleting the authorization for
a local rule so requiring in any and all cases. Judges should be
required to do it on a case-specific basis.

Test i nony
San Franci sco Hearing

G Edward Pickle, prepared stnt and Tr. 36-47: (Gen. counsel,
Shell Gl Co.) The proposed anendnents to Rule 26(f) create a
nore | ogi cal sequence of events and tine schedule in devel oping a
di scovery and case nmanagenent plan. The present "face to face"
requi renment is generally unnecessary, and has appropriately been
di spensed wi th.

Chi cago Hearing

M chael E. O dham prepared stnt. and Tr. 235-45: The deci sion
to allow a "conference" in lieu of a "nmeting" is very well
advi sed.
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7. Rule 30(d)

(a) Deposition duration

Coment s

Alfred W Cortese, 98-CV-001: (See Rule 26(a)(1l) for list of
organi zati ons represented) These organi zations were unable to
reach a consensus on this anendnent.

Thomas E. McCut chen, 98-CV-006: Seven hours may be too little
time, and it may be difficult to obtain extensions or other
relief. I1f a witness doesn't answer or gives evasive answers,
one may learn little in one day.

N.Y. St. Bar Assoc. Comm & Fed. Lit. Sec, 98-CV-012: (Opposes
the one-day Iimt. This is unnecessary in the normal case, and
unwor kabl e in the conplex case. The FJC survey says that there
is no reliable evidence that such limts have achi eved their
intended effects, and it found nore di sputes about duration in

those districts that have such limtations. |In high-stakes
conplex litigation the limt would increase the ganmesmanship that
woul d occur. "Court reporters will routinely tine restroom

breaks and lunch recesses; will they also tinme coll oquies,
obj ecti ons and pauses before answering?"

Maryl and Def ense Counsel, Inc., 98-CV-018: Supports the
amendnent, but woul d exclude expert witnesses. Since the party
taking the deposition typically pays the expert's fee, that
financi al disincentive should serve as a sufficient curb on
overl ong depositions.

Assoc. of the Bar of the Gty of N Y., 98-CV-039: (Opposes the
proposal. The change is unnecessary because the vast majority of
cases do not have any depositions exceedi ng seven hours according
to the FJC study. Mreover, seven hours is arbitrary.

Thomas J. Conlin, 98-CV-041: (Qpposes the change. "In ny
experience, over 90% of the depositions which |ast nore than one
day last that long for a good reason.” There is sufficient

protection already in the rules.
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ABA Section of Litigation, 98-CV-050: Supports the proposal
because it establishes a uniformnational practice, limts
excessi ve di scovery where appropriate, and encourages judici al
supervi sion of cases where nore extensive discovery is sought.
Bel i eves that seven hours is sufficient and often generous for a
single deposition in the vast majority of cases. However, nore
time may be required for some w tnesses in sone cases, for
exanple in highly conpl ex cases invol ving issues spanni ng many
years. The Antitrust Section, in particular, was concerned that
seven hours often is not sufficient for depositions in antitrust
cases and that, as a result, the proposal could result in
significant additional notion practice. Suggests that |anguage
be added to the comment recognizing that the seven-hour rule may
be i nappropriate in conplex litigation matters and encouragi ng
courts to exenpt those cases as permtted by the proposed rule.
In addition, reconmmends that the Note be clarified to indicate
that the seven-hour period does not include |unch or another
substanti al break.

Ellen Hormm || Ellison, 98-CV-054: (Opposes the change. It wll
cripple plaintiffs' ability to discover vital information in sone
cases.

Laurence F. Janssen, 98-CV-058: Recommends exenpting expert

W tnesses. As the court's role as gatekeeper in cases involving
expert opinion testinony has expanded, it is unrealistic to
expect that necessary inquiry as to both scientific nethodol ogy
and the substance of an expert's opinions can be acconplished

Wi thin seven hours. This is especially true in mass tort cases.
Nor shoul d the agreenent of an expert w tness be necessary to
effect a stipulation to extend.

Lawyers' C ub of San Francisco, 98-CV-061: This change is unw se
and arbitrary. It will inpede the ability of parties to
adequat el y conduct discovery and prepare their cases for trial.
Attorneys should not be required to make a showi ng of good cause
in order to conduct an exam nation in excess of the seven hour
time limt.

Gennaro A. Filice, 111, 98-Cv-071: Although the rationale for
l[imting depositions is a sound one, in the vast majority of
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conplex litigation there is a real need for |onger exam nations.
Accordingly, the imtation should not apply automatically in
conpl ex cases. Rather, the need for, and scope of, limtations
on deposition testinony should be one of the subjects for
consideration in the judicial supervision of the action. The
scientific and technical issues in such conplex litigation al nost
invariably call for nore active managenent and discretion in
permtting or limting depositions. The better course is for the
Note to reflect a preference for a case-by-case analysis of the
matter and tine limtations to be applied as the circunstances

di ctate.

E.DNY. Coom on CGuvil Lit, 98-CV-077: (Opposes the change. It
i S unnecessary, because the courts have sufficient power to enter
such orders. The one-day limt is sinply not practicable in
conpl ex cases, which are typically docunent-intensive and time-
consum ng even for the nost skilled and cooperative counsel.

Mor eover, the anmendnment will create perverse incentives to be
uncooperati ve.

Lee Appl ebaum 98-CV-086: Urges that the rule should contain
sone gui dance about how the ground rul es of depositions should be
handl ed under the tine limtation. Attaches a copy of a
forthcomng article urging counsel to prepare carefully to make
effective use of tine. Suggests that both sides should agree
about whet her breaks, objections or disputes that go to the judge
count agai nst the seven hours. "ldeally, professional counsel
will work out a fair set of ground rules.”

Amer. Coll. of Trial Lawers Fed. Gs. Comm, 98-CV-090: Opposes
the change. The tine limt is arbitrary, and does not allow for
the variable dictates of each case and each witness. It would

al so encourage ganmesmanship. This is "an overly anbitious
attenpt at fine-tuning and tinkering with the discovery process."

Hon. Prentice H Marshall (N.D. 1l11.), 98-CVv-117: Pleased to see
the tine limtation on | ength of depositions.

Nat i onal Assoc. of Consuner Advocates, 98-CV-120: The change is
positive; all parties can benefit froma limtation on the tine
for depositions. Tinme spent in depositions is the single
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greatest cost of virtually any civil lawsuit. But the rule
should be clarified to say that no single party can exceed the
time limt. Oten both sides wish to depose the witness to
obtain testinony for use at trial rather than call the person as

alive witness at trial. Wth expert w tnesses, judges often
encourage this treatnment. Unless the rule says that, the party
who noticed the deposition m ght nonopolize the tine. In

addition, the rule should state that breaks are not included.
Finally, the rule should explicitly state that the seven-hour
limt applies to each witness designated by a corporation or
other entity pursuant to Rule 30(b)(6). Mbdeled on recently-
adopted Tex. R Civ. P. 199, N A C. A proposes that the final
sentence be changed as foll ows:

Unl ess ot herwi se authorized by the court or stipulated by
the parties and the deponent, no side nmay exam ne or CrosSs-
exam ne an individual witness for nore than one day of seven
hours. Breaks taken during a deposition do not count
against this limtation. For purposes of this limtation,
each person desi gnated under Rule 30(b)(6) is a separate

i ndi vi dual w t ness.

Norman C. Hile, 98-CV-135: (On behalf of Judicial Advisory
Commttee, E.D. Cal.) Opposes the proposal. A one-day
l[imtation for a significant witness is unrealistic, and it wll
lead to nore ganme-playing in litigation. Stalling will occur.
There are situations where further questioning is usual and
needed. For exanple, if the witness discloses that previously-
request ed docunents have not been produced, or reveals additional
clainms or new facts, nore questioning will usually be needed. In
such a case, the | awer faces a Hobson's choice whether to
continue questioning until the time limt arrives or imrediately
seek | eave to question longer. Also, where there are multiple
parties the party who noticed the deposition may use up all the
time. Further problens will arise where an interpreter is
needed. Presently the burden is on the party who wants a
[imtation to seek judicial relief, and it should remain there.
Under the proposal, there will be nore notions in court,
particularly since the witness can veto additional time even if
the awers agree to it. |If thereis to be alimt, it should
take account of the type of case. One idea would be to vary the
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length in terms of the A O weighting scale for cases. Another
was to require that the limt be set at the Rule 16(b)

conference. If a "one size fits all" approach is used, the
commttee at | east suggests that it be two days of 14 hours, at

| east for parties, experts, and cases in which nultiple sides are
repr esent ed.

Chi cago Council of Lawers Federal Courts Commttee, 98-CV-152:
There are anbiguities in the proposal. |In cases involving

mul tiple parties, does each party have seven hours? How does the
rule work if the deponent is designated under Rule 30(b)(6)? Do
the parties get only seven hours even if several people are

desi gnat ed? Perhaps these issues will have to be dealt with on a
case- by-case basis, but the rule gives little guidance at present
and it mght do nore.

Chi cago Chapter, Fed. Bar Ass'n, 98-CV-156: (Qpposes the change
inits present form The goal of reducing deposition time my be
adm rabl e, but the blanket rule is arbitrary and unworkabl e (ruch
as the Illinois state court rule is unworkable). The rule does
not deal with the problemof the nulti-party deposition, fails to
advi se how break tine is to be handled, and fails to address
numer ous ot her subjects on which attorneys can dispute.

Federal Practice Section, Conn. Bar Ass'n, 98-CV-157: (Opposed.
Experience in the D. Conn. shows that such a limtation is not
needed. In those relatively rare instances in which depositions
have been unduly extended, the court has been available to
provide relief.

Penn. Trial Lawers Ass'n, 98-CV-159: Supports the proposed
amendnent as witten. The one-day deposition of seven hours in
the great majority of cases is nore than sufficient. In conplex
cases, the court can permt |onger depositions if needed.

Li bel Defense Resource Center, 98-CV-160: Strongly opposes the
l[imt. It is unnecessary and overbroad. The length of a
deposition is a function of a variety of factors that don't

i ndicate abuse. Placing alimt wll give the uncooperative

Wi tness an incentive to be difficult. Mreover, atine limt
will foster trials by forcing counsel to curtail some |ines of
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inquiry. In defamation cases, the limtation may harm First
Amendnent rights since those are protected by sunmary j udgnment
notions that depend upon full inquiry during depositions.

Philip A Lacovara, 98-CV-163: Supports the change. In 1992, he
suggested adopting a limtation "in the eight to twelve hour
range,"” but he is relatively confortable with the Commttee's
proposal. But the rule m ght have the perverse effect of
fostering filibustering. At least the rule should be changed to
deal with the right of the other parties (including the
deponent's own counsel) to cross-examne, if they wish to do so.
The rul e should not inply that the deposing party has a right to
seven hours of testinony and that nobody el se has any right to
exam ne. He would therefore support adding the followng at |ine
17, p. 60 of the Commttee's draft:

The court . . . shall allow additional tine consistent with
Rule 26(b)(2) if needed for a fair exam nation of the
deponent, including exam nation by parties other than the
deposing party, or if the deponent or another person

or other circunstance, inpedes or delays the exam nati on.

WIlliam C. Hopkins, 98-CV-165: Qpposes any "presunptive"
limtations on discovery. Due to the difficulty of getting the
attention of a federal judge, this is too unworkable, and it
targets plaintiffs.

Prof. Ettie Ward, 98-CV-172: (Qpposes the change. Seven hours is
an arbitrary limt. Not all Iengthy depositions are abusive, and
the exi stence of a seven-hour "standard" m ght pronpt sone
depositions to be | onger than they woul d be wi thout the rule.

Frederick C. Kentz, Il1l, 98-CV-173: (Gen. Counsel, and on behal f
of, Roche) Supports the limt.

Federal Bar Council's Commttee on Second Circuit Courts, 98-CV-
178: QOpposes the limt. A one-size-fits-all approach is too
rigid. Wtnesses vary in speed and responsi veness.

Trial Lawyers Associ ation of Metropolitan Washington, D.C , 98-
CV-180: Supports this proposal. This support (conpared to




PUBLI C COMMENTS 136 1998 DI SCOVERY PROPGCSALS

opposition to several other proposed changes) underscores the

| ack of interest in the plaintiff's bar in running up tinme and
costs unnecessarily. Most plaintiff's |lawers rarely or never
conduct a deposition of nore than seven hours. Defense | awers,
on the other hand, frequently take nulti-day depositions which
coul d have been concluded far nore efficiently and quickly.

Public G tizen Litigation Goup, 98-CV-181: Does not support.
Al t hough seven hours is sufficient for nost depositions, it wll

not be for a substantial mnority of depositions. Inposing an
arbitrary limt is likely to increase the need for judicial
intervention. |If the rules are to establish a presunptive limt,

submts that it would be better to adopt a limt on the total
nunber of hours that may be taken by plaintiffs, defendants, or
third-party defendants in the case. For exanple, each group
coul d be allocated seventy hours of deposition tine.

New Hanpshire Trial Lawers Assoc., 98-CV-186: Favors adoption
of the limt. Very often depositions are too |lengthy, and the
proposed anendnent incorporates substantial flexibility and
opportunity to nodify the limt by agreenent or notion.

Chi o Acadeny of Trial Lawers, 98-CV-189: (Qpposed. This change
may meke it difficult to obtain necessary information, and the
[imt could increase the burdens on the court.

Hon. Carl J. Barbier (E.D La.), 98-CV-190: This sinply invites
i ncreased discovery notions over whether the limts should be
extended or not in a given case.

Phi | adel phi a Bar Assoc., 98-CV-193: Takes no position. Many
menbers wel comed the limt, but others believed that ganmesmanship
and notion practice would be nore prevalent if the rule were
adopt ed.

James C. Sturdevant, 98-CV-194: Limting the tinme of each
deposition to an arbitrary nunber of hours will further constrict
avai |l abl e di scovery and the ability of plaintiffs to prepare
adequate for trial

Lawyers' Committee for Civil R ghts Under Law, 98-CV-198: (pposes
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the limtation as a sinplistic "one size fits all" measure.

There is a substantial problemof abusively |ong depositions of
plaintiffs, and therefore the Note should say that one day of
seven hours should ordinarily be sufficient for a deposition of a
plaintiff or a person who is defending a claimin his or her
personal capacity. Sonetinmes defendants use a | ong deposition to
intimdate individual plaintiffs. But the situation is

al together different when the witness is testifying on behal f of
a governnental agency, a corporation, a partnership or an

uni ncor porated association. Then a | ong deposition nay be
required to pin down the various types of records kept by the

or gani zati on.

Trial Lawyers for Public Justice, 98-CV-201: TLPJ supports this
proposal. In its experience, this discovery tool has too often
been abused under the current rule. Parties represented by
counsel who are conpensated on a billable hour basis, such as
corporate defendants, often take unnecessarily |engthy
depositions. Sonetimes it is necessary for a deposition to take
| onger than seven hours, but the proposal recognizes that fact
and provides protections to direct the court to extend the |ength
of the deposition where additional tinme is needed.

M nn. State Bar Assoc. Court Rules and Adm n. Comm Subconmttee
on Federal Rules, 98-CV-202: Commttee has m xed feelings, but

an open mnd, on the subject. It is curious to see how the new
l[imt will work in practice.

Ni cholas J. Wttner, 98-CV-205: (on behalf of Ni ssan North
America) Supports the change. Lengthier depositions are all too
often the product of |ess conpetent exam ners or of |awers whose
real notive is to harass or otherw se coerce a settlenent.

F.B.1., 98-CV-214: Supports the change. FBI enpl oyees and
agents are often subject to depositions, and the change woul d
make these | ess disruptive.

M chigan Trial Lawers Assoc., 98-CV-217: Supports the change.
Flexibility is provided under the rule for agreement of the
parties, which, in all likelihood, would take place rather than
resorting to the Court.
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Comm on Fed. Cs., N Y. County Lawers' Assoc., 98-CV-218:
Qpposes the change. It does not work in conplex comerci al
l[itigation and would lead to a proliferation of notion practice.
Deponents will be evasive and stonewal | .

Nati onal Assoc. of I|ndependent Insurers, 98-CV-227: Supports the
change. It wll elimnate unnecessary duplication of questions
and force parties to utilize the tinme allocated for a deposition
efficiently.

Jon B. Constok, 98-CV-228: Thinks that this sinple proposal wll
do nore than any other to cut down on unnecessary costs of
litigation. Parties and deponents are routinely abused by
counsel that unreasonably delay and extend depositions requiring
multiple days for a single witness. He would have preferred a
shorter limt of perhaps five hours.

Donal d Specter, 98-CV-235: Although there is a benefit to
shorteni ng depositions, the neans chosen appear arbitrary and
don't reflect the realities of litigation. Deponents are often
uncooperative and attorneys are obstructive. This wll reward
those tactics. At |east expert wtnesses should be excl uded.

East man Chem Corp., 98-CV-244: Strongly supports limtations on
depositions, both in nunber and duration. The proposed rule is a
step in the right direction. But it is concerned that key fact

W t nesses and many expert w tnesses cannot be properly exam ned
with the allotted tine.

Jeffrey J. Geenbaum 98-CV-251: (attaching article he wote for
the New Jersey Lawyer) Fears that plaintiffs who need to ferret

out facts critical to their case fromkey w tnesses nay not have
a full and fair opportunity to do so. Simlarly, defendants may
be unable to chall enge the pat answers of a polished plaintiff.

Warren F. Fitzgerald, 98-CV-254: Limting the | ength of
depositions is a | audabl e goal, but the proposal is too general
inits application. It would restrict sonme depositions too nuch
while allow ng others to be abusively | ong.

Ant hony Tarricone, 98-CV-255: Agrees that nost depositions can
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be conpleted within one seven-hour day, but opposes the proposed
change as presently drafted. Sone depositions cannot be

conpl eted reasonably in seven hours. Were that is due to the
conplexity of the case, it is unfair to place this burden on the
party seeking discovery. Courts are already enpowered to dea

w th abuses, and the current schene is preferable.

Annette CGonthier Kiely, 98-CV-256: Qpposes the change. It is
based on a fal se presunption that there is w despread deposition
abuse. The current rules provide sufficient renedies for abusive
behavior in depositions. An arbitrary limtation on the length
of depositions will result in parties being precluded from
properly devel opi ng evidence which is crucial to their cases.

Davi d Dwor k, 98- CV-257: (Opposes the change. A two hour
deposition may sonetines be abusive, and a two-day deposition
need not be. The current rules are adequate to deal with these
pr obl ens.

WIlliamP. Lightfoot, 98-CV-260: Supports the change. Plaintiff
| awyers don't have an interest in running up expenses. Defense

| awyers, on the other hand, often take nmulti-day depositions that
coul d have been conducted nuch nore efficiently and quickly.

U S Dep't of Justice, 98-CV-266: The Departnent agrees that one
day is an appropriate imt for many, if not nost, depositions.

It believes that the rule and the Note should make cl ear that
this is a presunptive and not a mandatory limt. In many conpl ex
cases seven hours will not be sufficient. A mandatory rule m ght
al so be problematical in cases involving nunerous docunents
controlled by the deponent. Simlarly, in cases involving
conplicated scientific or industrial processes the limt could be
i nappropriate. Even a generally appropriate presunptive limt
may be inappropriate if applied so rigidly that it is effectively
mandatory. A party should be discouraged frominsisting that its
opponent incur the cost of a notion to extend the tine needed for
testinmony. G ven these concerns, the Departnent's support for
the limt is subject to three inportant qualifications: (1)
expert w tnesses, w tnesses designated under Rule 30(b)(6), and
possi bly party w tnesses should be excluded in the rule itself;
(2) the Note should state that grounds for extending the Iimt be




PUBLI C COMMENTS 140 1998 DI SCOVERY PROPGCSALS

liberally construed; and (3) the deponent should not be given a
veto (covered bel ow).

Federal Magistrate Judges Ass'n Rules Commttee, 98-CV-268: The
Comm ttee supports this change. It will require deposing counsel
to be better prepared, nore efficient, and will save on fees and
costs to the parties. The Commttee recomends that the Note
articul ate everyone's expectation that the seven hour limtation
relates to "real tine," and does not include breaks or other tine
of f the record.

Test i nony
Bal ti nore Hearing

Robert E. Scott, prepared stnt. and Tr. 8-18: DRI is not opposed
totime limts on a deposition, or to the one day, seven hour
rule. It recognizes that there could be issues in sone cases in
whi ch that anount of time is not sufficient. |In the run-of-the-
mll case, seven hours shoul d probably be sufficient.

Allen D. Black, prepared stnm. and Tr. 18-30: Thinks the current
proposal is fine. (Tr. 21)

Brian F. Spector, prepared stm. and Tr. 64-80: The tine
limtation is problematic because it is difficult, or perhaps

i npossible, to conplete a deposition within seven hours in a
variety of situations. These include (a) multiple parties with
di sparate interests, each represented by separate counsel, (Db)

i nstances in which the exam ning attorney consunes virtually the
entire tinme, leaving little or not tinme for cross exam nation;
(c) wtnesses who require an interpreter; (d) a Rule 30(b)(6)
deposition in which there are nultiple designees, each of whom
nmust be exam ned to establish conpetence to testify on the

desi gnat ed subjects. Moreover, it is not unusual to require
mul ti ple sessions with a deponent, particularly where exam nation
reveal s the exi stence of docunents not yet produced, or where

i ssues in discovery have been bifurcated (as with staging of
class and nerits discovery in a class action). Interrogatories
m ght take up sone of the slack, but the 25 interrogatories
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[imtation gets in the way of that solution. There is also a
potential problemw th Rule 30(b)(6) designations since that
could be treated as one wtness or several. That problem can
exist with regard to the ten-deposition [imt and also with
regard to the one-day Iimt. The current Advisory Conmttee Note
says that this is one deposition for purposes of the ten-
deposition limt. Should that be the same for the one-day limt?
Amendnents to Rule 16 calling nore specifically for discussion of
these matters at the initial scheduling conference would be

hel pful. Al though there is nothing to keep the judge from
addressing these matters now, it would help to inpress on judges
the need to take them seriously. Too often, judges sinply say
that they don't want to worry about these issues unless a dispute
ari ses.

Kevin M Mirphy, Tr. 80-89: Al though he doesn't have persona
experience wth deposition time limts, he would favor them He
t hi nks, however, that there needs to be guidance on exactly how
this would work where there are several |awers questioning and
obviously the questioning will go on nore than seven hours.

Edward D. Cavanaugh, prepared stnt. and Tr. 116-26: The change
is unwi se. There may be reason to limt the |length of
depositions in certain types of litigation, particularly where
the stakes are lower or the litigation is not conplex. But an
across-the-board limtation should not be adopted. The rule is
unnecessary, for the courts already have anple power to limt
deposition length. In conplex cases, the one-day limt is not
realistic. Particularly when a witness needs to revi ew docunents
during the deposition, the seven hour limt will not work.
Simlarly, the limt won't work if the wtness has poor | anguage
skills. The limt will also give the witness perverse incentives
to be uncooperative or obdurate. The issue is best handled on a
case-by-case basis.

San Franci sco Hearing

Diane R Crowl ey, prepared stnt. and Tr. 23-36: Cannot support
the change. 1In far too many of the actions handled by her firm
depositions nust of necessity be | onger than seven hours because
the cases are conplex. This is especially true if there are a
nunber of attorneys taking part in the questioning. Seeking a
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stipulation to continue beyond seven hours is absolutely

unwor kabl e in her experience, and will create a need for yet nore
court appearances. |If there are twelve attorneys around the
deposition table, each will want to question the wtness and
protect his client's interests. Even if the limt were raised to
two days, there would still be problens. Leave out tinme limts.
People don't stay there to run up their bills. They want to get
out, but need to ask the questions to protect their clients’

i nterests.

G Edward Pickle, prepared stnt and Tr. 36-47: (Gen. counsel,
Shell Gl Co.) Shell suggests enphasizing in the Commttee Note
that notions to extend expert depositions, particularly in
conplex or nulti-party cases, be viewed with favor by the court.
So long as the Note makes explicitly clear that conplex or |arge
cases require tailored treatnent, we believe the proffered
amendnents will function well and reduce cost and burden.

H Thomas Wells, prepared stnt. and Tr. 47-60: The establishnent
of a national standard is useful. It is likely that the
deposition length imt wll generate the nost controversy of the
current proposals. Nevertheless, his personal experience in a

wi de variety of litigation is that it is the extraordinary case
in which nore than seven hours of testinonial time (excluding
breaks, counsel colloquy, and ot her extraneous matters) is
necessary. He personally doubts that any serious difficulty wll
be encountered even in those cases, whether dealt with by
stipulation or court order. Having a uniform standard nati onw de
w Il be desirable. But perhaps expert w tnesses should be
treated differently, for in a significant nunber of instances
seven hours is not enough tine for these people. This could be
dealt with either in the rule or the commentary. This w tness,
after all, is being paid to sit there and answer questions, and
usually it is the examning party who is paying for that tine.

But in his experience expert depositions are also too long. (Tr.
58-60)

Hon. Onen Panner (D. Ore.), prepared stnt. and Tr. 74-87: He
i kes the seven hour rule, and thinks the Commttee should stay
with it. He urges resistance to the "California culture" and
can't imagi ne going on for days and days in a deposition. A
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| awyer should have to explain when he wants to go beyond seven
hours. I n Oregon, they just don't have the kind of |ong
depositions that occur in California. Wth experts, they don't
allow the deposition until after the expert has given a detailed
report, and that doesn't |leave a lot of roomfor spending two or
three days on qualifications and the |like. He thinks that
proposal is great. There should be exceptions on occasion, but
you ought to ask the court to nake them (Tr. 85)

Larry R Veselka, Tr. 99-108: This limt is fine. |If you have a
serious problemw th seven hours, you can go to the court. (Tr.
107)

Mark A. Chavez, prepared stnt. and Tr. 108-17: QOpposes the
change. The Iimt is arbitrary, and is bound to engender

numer ous di sputes over deposition tactics and the need for nore
extensive testinony in particular cases. If alimt nust be

i nposed, woul d suggest no | ess than two seven-hour days. Here
again this wll generate fights the district courts won't want to
hear, and they will say the parties should work it out, but they
won't. The nunerical limtations on depositions work right now,
but this [imt should not be added.

Robert Canpbell, Tr. 117-30: (Chair, Federal G vil Rules Comm,
Arer. Coll. of Tr. Lawyers) This is mcromanagenent. It wll
pronote ganesmanship. Usually a deposition should not be nore

t han seven hours, but this rule should not be adopted. You can't
measure justice with a stop watch

M chael G Briggs, prepared stnt. and Tr. 155-62: (Gen. Counse
of Houston Indus., Inc.) Notes that the presunptive Iimt is
simlar to recent anendnents to Texas Rule 199, which allows a
six hour limt per witness. HI I has sonme concern that the limt
may be far too restrictive, and he is a little concerned about

t he seven-hour rule proposed for the federal courts. It may be
problematical if there is no provision guaranteeing each side a
chance to question if it so desires. Also, in the case of
experts seven hours m ght not be enough, although a good report
is helpful to avoid a |ong deposition. The Texas rule allows six
hours per side, and has a fairly elastic definition of side.
Nonet hel ess, he is fairly confident that the seven-hour limt




PUBLI C COMMENTS 144 1998 DI SCOVERY PROPGCSALS

will generally work reasonably well.

Thomas Y. Allman, prepared stnt. and Tr. 162-74: (Gen counsel,
BASF Corp.) Based on his own experience with endl ess
depositions, he strongly favors the proposed change. Believes
that the one-day or seven-hour limtation can work. He

acknow edges, however, that in expressing these views he is in
the mnority anong the outside |awers hired by BASF. To sone
extent, the lawers are at fault for |long depositions. A |ot of
the explanation has to do with which | awer you send to the
deposition. If you send a second year associ ate who has never
taken a deposition, you are going to have a 20-hour deposition.
On the other hand, with an experienced | awer who is organi zed,
the proposed limt should work even with an inportant deposition.
Wth experts, the key is having the report first, and that saves
alot of time, particularly on qualifications. (Tr. 167-68)

Chi cago Hearing

El i zabeth Cabraser, Tr. 4-16: As one who does conpl ex
litigation, she thinks she can live with the one-day deposition
in nost cases. She finds this change in the rules refreshing.
Most depositions take |onger than one day because counsel do not
prepare and organi ze their questions. Many depositions do
not hi ng nore than waste the tinme of opposing counsel and harass
w tnesses. They should not be a free-form indeterm nate
exercise in indul ging counsel who are trying to figure what their
case is about. There is a duty to prepare cross exam nation
before a deposition so that it can be conpleted in a reasonable
time. Even experts need not take longer. 1It's a rare deposition
that needs to take nultiple days. She is sure that if you need
nore tinme for a particular deposition, you will get nore tine.
Sendi ng out the docunments in advance can be very helpful. In
sonme conpl ex cases there is a pretrial order very early that
requi res the docunents that are going to be used or may be used
to be exchanged in advance so that the w tness can becone
famliar wth them They are prelabeled. Very little tine is
wast ed shuffling through the exhibits or identifying or reading

t hem

Paul L. Price, Tr. 16-25: (on behalf of Federation of I|nsurance
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and Corporate Counsel) Does not favor the limt. This is not
because defense | awers want to churn the billable hours. There
are already solutions to the abuses. If the |awers can agree to
suspend the limt, that may be a good solution, but there are
times when the | awyers cannot agree. Few actually follow the
three-hour limtation in the Illinois state courts, but the fact
there is a limt probably has sone effect to the way | awers
approach the I ength of depositions. He does not disagree with
sendi ng a nessage to |lawers that there ought to be an end to a
deposition at sone point.

Daniel F. Gllagher, Tr. 39-47: Limting the |length of
depositions is a good rule. It prevents abuses by | awers of al
stripes and saves clients tinme and noney. Seven hours is also a
consi derabl e anount of tine. Let's hope the seven-hour ceiling
does not becone a floor. |In his experience, there is no problem
in the state courts in Illinois, which have a three-hour rule,
with nmulti-party cases. The |lawers agree on how to handl e the
situation, and it works. Usually fromthe defense side sonebody
takes the laboring oar in nulti-party situations, and others
don't try to reinvent the wheel by asking the sane questions

agai n.

John Mul grew, Jr., prepared stnt. and Tr. 98-101: This is a good
presunptive rule. The existence of the rule will probably
shorten depositions significantly. |n cases where nore than
seven hours is needed, the |awers are going to agree because
they need to continue to deal with each other

Peter J. Ausili, Tr. 105-09: (Menber, E.D.N. Y. Cv. Lit. Comm)
The comm ttee does not support this proposal. The anendnent is
unnecessary given the court's existing power to limt

depositions, and to sanction m sconduct. Actually, there are few
motions to limt depositions. The creation of a discovery plan
for the case with the court is preferable.

Gary D. MCalllister, prepared stnt. and Tr. 109-13: Favors the

limtation. It will cut across npbst of the cases. If there is a
need to cone back to the court for nmore tine, that will be done.
The three-hour rule in the state courts in Illinois does not work

particularly well, and there are accommobdati ons in nost cases.
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He can finish experts in three to five hours in sone cases, so he
does not see a need to exclude them as a category.

David C. Wse, Tr. 113-19: The seven hour rule is a pretty good
rule.

John M Beal, prepared stnt. and Tr. 119-26: (Chair, Chi. Bar
Assoc. Fed. Cv. Pro. Conm) The Commttee supports the seven-
hour deposition limtation. Generally, anong its nmenbers the
def ense bar opposed the proposal and the plaintiffs' |awers
favored it. But the Chicago Bar Assoc. Board of Managers voted
to endorse this based on the experience in Illinois with the
three-hour rule. They believe that rule is working well. He
hi msel f has had a nunber of enploynent cases where plaintiffs
wer e deposed for three days and he thought it could be done in
one. | would welcone this rule. They would |ike to see

sonet hing assuring that all parties who want to examne will be
able to do so if the deposition will be used in lieu of live

testinmony at trial. He can inmagine that in contentious cases the
| awyer who noticed the deposition may say "This is nmy deposition”
and use up all the tinme. The current Illinois rule does not say

anyt hi ng about this, however.

Bruce R Pfaff, prepared stnt. and Tr. 126-34: He has taken or

def ended about 300 depositions since the Illinois rule went into
effect, and this has involved three that went over three hours.
He supports the seven-hour proposal. This is not a problem H's

cases are serious cases involving a |lot of noney. The seven-hour
rule may be too long. There have been no problens with experts
either. Were nore tine is needed, the |awers work it out.
Were there are nmultiple parties, they have to work it out.

Todd Smth, Tr. 134-47: (on behalf of Assoc. of Tr. Lawyers of
Anrerica) He is fromlllinois, and agrees with everyone on the
I[1linois matter. ATLA did not take a position on that, however.
Hi s personal experience is that it has worked out with the three-
hour rule. He guesses ATLA would be with himon limting

deposi tions.

Laurence Janssen, prepared stnt. and Tr. 154-60: Recommends
exenpting expert witnesses fromthe limt. |In the toxic tort
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l[itigation he does, he can't cover all the things he needs to do
W th experts in seven hours. Even with a good report this is not
enough time because there are sone "regulars” in toxic tort
[itigation whose reports all sound the sanme. But he concedes
that the rule addresses the problemw th 95% of the depositions.

Daniel Ferneiler, Tr. 188-93): Wen the Illinois rule was
adopted, he was president of the defense bar and spoke agai nst

t he adoption of the rule. But now he has lived under it and can
report that it has worked. For the nost part, the state-court
three-hour limt has worked. This has worked for party
depositions, wtness depositions, fact-based depositions. Expert
W t nesses in conplex cases may present problens, but this can be
handled in a carefully crafted case nmanagenent order. In nulti-
party cases, they operate under the convention that the three-
hour limt is a per-side limtation. Before the rule cane in,
there was a practice of witness-churning, in which nmultiple
guestions are asked about the sane topic by different parties.
This has been substantially reduced since the rule cane into
effect. In nost nmulti-defendant cases defendants are able to
work it out to allocate tinme know ng what the overall limt wll
be. Actually, nobody insists on ultimate term nation tinmes so

| ong as the deposition is noving al ong.

Jack Riley, Tr. 202-08: (representing Illinois Assoc. of Defense
Trial Counsel) The three-hour rule in the Illinois state courts
has really not caused a problemfor either side. Probably that's
because there has been a sort of balance of terror, wth each
side afraid that if it inposes the limt the other side will too.
What has happened primarily is that the parties have reached
stipulations. Where it's reasonable for the deposition to exceed
three hours, they have done so. Very rarely has there been
occasion to file a notion. In 99% of cases it has been worked
out informally. The goal of the Illinois rule was to prevent
unnecessarily | ong depositions, which are often caused by

i nexperienced | awers getting their training in a deposition.
think that the rule has worked, and that the thrust of the change
has been accepted by both sides. Even where there are nultiple
def endants, they agree on who will be the primary questioner.
Frankly, many questions were repetitive before in nmultiple party
situations. So it does force you to work with co-defendants. It
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has shortened the | ength of depositions even where they go beyond
three hours because |l awers realize that this is "borrowed tine."
Hi s experience is that the three-hour rule is overall, not per
side, and it has forced defendants to nmake sone deci si ons about
who is the best questioner. Usually the plaintiff's | awer has
no questions in tort cases.

Linda A Wllett, prepared stnt. and Tr. 217-26: (Assoc. Gen.
Counsel, Bristol-Mers Squibb Co.) Her conpany has experienced
first-hand the effect of abusively |engthy depositions. |In the
breast inplant litigation, an 80-year-old conpany w tness was
deposed for nine consecutive days while his ailing wwfe was |eft
home al one. The proposal made by the Conmttee is sound in nost
cases. But there are categories of wi tnesses for whomthe seven
hour Iimt will not be sufficient. The exanple that springs nost
readily to mnd is expert witnesses. A better conprom se would
be to limt depositions to two seven-hour days.

M chael E. A dham prepared stnt. and Tr. 235-45: Agrees
whol eheartedly with the presunptive limt of one day of seven

hours. In nmulti-defendant cases, usually there is one | ead
defense | awer who asks 80%to 90% of the questions, and the
others only ask follow up questions. It's generally not a

probl em for depositions to be limted, and the rule allows for
those odd situations where it does cause difficulty.

Douglas S. Grandstaff, prepared stm. and Tr. 245-51: (Seni or
Lit. Counsel, Caterpillar, Inc.) This is a good proposal, but it
could be inproved. It should recognize explicitly that one day
is usually not enough for an expert witness in a conplex case.

Chris Langone, Tr. 251-259: (appearing on behalf of Nat. Assoc.
of Consuner Advocates) NACA thinks the limt is a good idea, but
suggests three clarifying anendnments. First, the rules should
say that no side may exceed the seven-hour |imtation. Second,
it should state that breaks are not included. Third, it should
explicitly say that the limt applies to each w tness designated
by a corporation under Rule 30(b)(6).

Kevin E. Condron, Tr. 259-67: He loves the idea of a seven hour
deposition. Except in extrenely technical cases, this should
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wor K.

Dean Barnhard, prepared stnt. and Tr. 267-76: Strongly urges the
Comm ttee to make an express exception to the rule for expert

W tnesses. Under Daubert, there is a need to create a ful

record for a pretrial hearing that could be conprom sed by the
time limt. It is true that a district that has enbraced Rul e
26(a)(2) can shorten the deposition, but that is not true
everywhere. Hi's own experience is that there are often
situations in which the m nimum anount of tine required for a
deposition is considerably |onger.

John G Scriven, prepared stnt.: (Gen. Counsel, Dow Chem Co.)
Concerned that the tinme [imtation would be too short for experts
in "toxic tort" cases. In those cases, the theories offered by
plaintiffs' experts are often "creative," and probing themtakes
tine.
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(b) Deponent veto

Coment s

ABA Section of Litigation, 98-CV-050: Notes the provision for a
deponent veto. Urges the Commttee to clarify in the rule or
Not e that when the deponent is an enpl oyee or ot her
representative of an entity, rather than an individual deponent,
the entity would be the appropriate party to stipulate to the
ext ensi on.

Norman C. Hile, 98-CV-135: (on behalf of Judicial Advisory
Commttee, E.D. Ca.) Because the witness can veto additional
time even if the | awers agree to it, there will be additional
notions in court.

Li bel Defense Resource Center, 98-CV-160: Allow ng the nonparty
Wi tness to veto an extension the | awers find reasonable w |
breed problens. Mst wtnesses find depositions unconfortable
experiences, and counsel would be hanstrung by the requirenent of
obtai ning the agreenent of the w tness.

Lawyers' Committee for Civil R ghts Under Law, 98-CV-198: (pposes
t he deponent veto. "G ving a witness the power to veto otherw se
proper discovery is unprecedented, and too likely to result in

m schi ef . "

East man Chem Corp., 98-CV-244: Although it supports the
durational limtation, Eastman believes it is not wise to require
t he agreenment of the deponent to | engthen the deposition by
stipulation. Many w tnesses, particularly nonparty w tnesses,
woul d |ikely refuse.

Annette Gonthier Kiely, 98-CV-256: (Opposes the veto. Oten it
is the deponent's evasiveness that has prol onged the deposition,
and such a person is unlikely to forfeit the protection this rule
af f ords.

U S Dep't of Justice, 98-CV-266: Qpposes the deponent veto. |If
t hat were adopted, deposition practice would increasingly require
court involvenent because the deponent could prevent the parties
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fromagreeing to a reasonable period for exam nation. The
deponent may quite naturally want to conclude the exam nati on,

but that's not a reason to give himor her an absolute veto. The
parties are in a better position to determ ne the needs of the
[itigation.

Courts, Lawyers and Adm nistration of Justice Section, D st. of
Col unbi a Bar, 98-CV-267: Menbers were divided on the deponent
veto. Sone agree that nonparty deponents should have this right.
O hers believe it will inject yet another conplication into the
deposi tion process.

Test i nony
Bal ti nore Hearing

Robert E. Scott, Jr., prepared stnt and Tr. 8-18: Concerned
about requiring deponent agreenent to extend deposition beyond
the seven hours. |In sonme situations, particularly with experts,
seven hours is not sufficient. |In those situations, having to
ask the deponent's perm ssion to continue could create probl ens.

San Franci sco

Diane CrowW ey, Tr. 23-36: The idea of a stipulation will never
work to extend the tinme if the deponent is involved in the
picture. He is tired and wants to go hone. Even if the |awers
will stipulate, the deponent won't.

Anthony L. Rafael, Tr. 130-40: (President of Fed. Bar Assoc. for
WD. Wash., and appearing on its behalf) Strongly opposes the
deponent veto. Wether or not justice so requires, the wtness
is likely to oppose conti nuing.

Chi cago Hearing

Daniel F. Gllagher, Tr. 39-47: @Gving the witness the right to
refuse to continue is letting the tail wag the dog. |If you do
that, you are going to have a real problem That wll also give
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| awyers who want to be difficult a perfect explanation -- I'd
| ove to go along, but ny client won't. Don't give people that
out; nmake the |lawers the ones to agree to the extensions.

John Mul grew, Jr., prepared stnt. and Tr. 98-101: Al though
having a presunptive limt on deposition length is a good idea,
requiring the deponent to consent to exceed that limt is a bad
idea. This will cause problens.

Gary D. MCalllister, prepared stnt. and Tr. 109-13: Although he
favors the deposition limtation, he would be very concerned
about the deponent veto. He would oppose that.

Jack Riley, Tr. 202-08: (representing Illinois Assoc. of Defense
Trial Counsel) He has conme to favor the |imt on depositions
fromhis experience in Illinois, but the deponent veto could
rai se problens. At least with nonparty w tnesses there m ght be
a justification, but not with a party or an expert. It would get

alittle unweldy. Judges are fairly accommodating to nonparty
w tnesses if there seens to be overbearing behavior, so this
deponent veto woul d not be needed for them

Linda A Wllett, prepared stnt. and Tr. 217-26: (Assoc. Gen.
Counsel, Bristol-Mers Squibb Co.) Opposes the requirenent for
the agreenent of the witness to extend the deposition. Non-party
W t nesses often appear reluctantly, and requiring their agreenment
w || add an unnecessary and count er producti ve obstacl e.

Douglas S. Grandstaff, prepared stm. and Tr. 245-51: (Seni or
Lit. Counsel, Caterpillar, Inc.) Mking an extension by
agreenent depend on assent by the witness is likely to frustrate
proper discovery and allow the witness to evade full questioning.

John G Scriven, prepared stnt.: (Gen. Counsel, Dow Chem Co.)
Recomends agai nst requiring that the witness agree to extend the
time for a deposition beyond the limt. This would be
particularly undesirable with experts, for the fate of the
parties' discovery efforts should not be in the hands of an
expert with an agenda.
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(c) Oher deposition changes (Rules 30(d)(1) and (3))

Coment s

Nati onal Assoc. of Railroad Trial Counsel, 98-CV-155: Supports
the changes. They should help elimnate "speaki ng objections”
and nake clear that a witness can be instructed not to answer
only to invoke a privilege.

Penn. Trial Lawers Ass'n, 98-CV-159: Supports the changes with
one reservation. The rule should be clarified to permt
instruction not to answer on the condition that a notion to
support the objection is filed wwthin a specified period of tine,
and that it may include legally sufficient reasons other than
those set forth in Rule 30(d)(3).

F.B.1., 98-CV-214: Supports the changes. Elimnating excessive
obj ections during depositions should narrow di scovery abuses.

Federal Magistrate Judges Ass'n Rules Commttee, 98-CV-268: The
Committee is concerned that the changes enpower sonmeone outside

the scope of the litigation to instruct a witness not to answer.
Al so, current paragraph (3) says that a "party" can seek relief

from an abusive deposition; it is not clear why this should not

al so be changed.

Test i nony
San Franci sco Hearing
G Edward Pickle, prepared stnt and Tr. 36-47: (Gen. counsel,

Shell Gl Co.) The effort of the Commttee in Rules 30(d)(1) and
(d)(3) to return civility and professionalismto deposition

taking is very welcone. 1In addition to the grounds for
instructing a witness not to answer a question, we suggest a
fourth basis: "to present a notion for a protective order to

cease or prevent deposition conduct by a party, deponent, or
counsel intended to be abusive, harassing oppressive,
enbarrassing, unduly repetitive, or otherw se inproper."” Shel

is concerned that the proposal, as currently drafted, renoves the
court fromcorrecting conduct during the course of a deposition,



PUBLI C COMMENTS 154 1998 DI SCOVERY PROPGCSALS

short of a notion to termnate the deposition entirely.

M chael G Briggs, prepared stnt. and Tr. 155-62: (Gen. Counse
of Houston Indus., Inc.) These changes are very simlar to Texas
Rul e 199.5(d)-(h), which requires depositions to be conducted as
if in open court, and prohibit nost private conferences between
W tness and attorney. The Texas rule goes on to provide that if
a deposition is "being conducted or defended in violation of
these rules, a party or witness nmay suspend the oral deposition
for the time necessary to obtain a ruling." HI suggests that
the Note to Rule 30(d) (1) make clear that violations are cause
for relief under Rule 30(d)(3).
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8. Rule 34(b)

(a) Ceneral desirability

Coment s

Alfred W Cortese, 98-CV-001: (See Rule 26(a)(1) for list of
organi zati ons represented) Supports the addition of explicit
cost - bearing provisions.

N.Y. St. Bar Assoc. Conm & Fed. Lit. Sec, 98-CVv-012: This
change is unnecessary and m sleading. The authority to shift
costs already exists under Rule 26(b)(2). Thus, there is no real
change. The Section disagrees with the assertion that Rule
26(b)(2) has rarely been applied, citing four cases. The FJC
Study found that docunent requests generated the | argest nunber
of discovery problens, but these were not generally in the

over production area. Thus, if there were a change it would not
address the problens identified. The FJC Survey does not show
that the cost of docunent production is a problem even in the
hi gh- st akes cases in which such costs are relatively high, they
are comrensurate with the stakes involved. Moreover, the
proposed anendnment is unclear on what costs may be shifted. |If
attorneys' fees, client overhead and the |ike are included, the
proposal involves funding an adversary's case.

Maryl and Defense Counsel, Inc., 98-CV-018: Supports the proposed
amendnent. Docunent production is not only the nost expensive,
but also the nost institutionally disruptive aspect of discovery
for the clients represented by this organi zation's | awers.
Suggests that the Note stress that an outright bar on proposed

di scovery often may be preferable to sinply shifting its overtly
gquantifiabl e costs.

J. Rc Gass, 98-CV-031: (individually and as President of Fed. of
Ins. & Corp. Counsel) "The burden of the cost of production of
docunents should be on the party initiating the request. That
burden will make 'discovery initiators' think before making
abusi ve docunent requests.”

Assoc. of the Bar of the Gty of N Y., 98-CV-039: Endorses the
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change, so long as either the rule itself or the Cormttee Note
makes it clear that the power granted should be applied only in

t he unusual or exceptional case. This is consistent with the
general trend of making discovery nore efficient. It would give
the party requesting discovery an incentive to limt requests and
| essen the financial burden on the producing party. But the
provi sion should be used only in the unusual or exceptional case.
Li beral application of the proposed rule would unfairly tilt the
playing field in favor of litigants with |larger financial

resour ces.

Janes A. Gutz, 98-CV-040: Opposes the change. |If costs becone
onerous, a litigant can request the court's aid. The provision
I S unnecessary.

Thomas J. Conlin, 98-CV-041: (Opposes the change. |f a docunent
request is excessive, it should be limted in accordance with the
current rules. The court already can protect parties against
excessi ve expenses, and it should not be permtting or requiring
a response to excessive requests even if the requesting party has
to pay sone of the cost.

John Borman, 98-CV-043: (Opposes the change. It deters parties
seeki ng di scovery from bei ng aggressive in pursuing information,
and it wll encourage responding parties to enploy this new
device to resist. It places the burden of proving that the
benefit of the discovery sought outweighs its burden or expense
on the party who does not even know what is in the material.

Mchael J. MIler, 98-CV-047: This proposal will be used as a
weapon by corporations who seek to prevent the discovery of
rel evant information under the guise of cost.

ABA Section of Litigation, 98-CV-050: Supports the proposal
because it encourages courts to overcone their reluctance to
apply existing limtations on excessive discovery, and it offers
courts an alternative when they view a conpl ete deni al of
excessi ve discovery as too harsh. The cost-bearing proposal wll
not deter legitimte discovery because, by definition, it applies
only when a docunent demand exceeds the |[imtations of Rule 26.
The court's power to shift these costs is already inplicit in
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Rul e 26(c). The Antitrust Section opposes this proposal because
it believes that it could create a new standard for discovery
that is dependent an a party's financial ability to pay for

di scovery as opposed to the current standard based on rel evance,
etc. Because of this inportant concern, the Litigation Section
suggests that the Note urge that the courts be particularly
sensitive to this issue.

Ri chard L. Duncan, 98-CV-053: (Opposes this proposal. It wll
create nore litigation

Charles F. Preuss, 98-CV-060: Supports this explicit
aut horization to inpose part or all of the costs of docunent
di scovery that exceeds the limts of Rule 26(b)(2).

Lawyers' C ub of San Francisco, 98-CV-061: The probabl e inpact
of the proposed anmendnent would be to increase the preval ence of
cost-bearing orders. Doing so would increase financial

di sincentives for individuals to conduct litigation against
corporate and institutional defendants. As such, it would inpede
and restrict discovery unnecessarily by individual claimnts.

Jay H. Tressler, 98-CV-076: Applauds this proposal.

E.DNY Comm on Cvil Lit, 98-CV-077: (Opposes the proposal.
The provision is unnecessary, because the courts al ready have the
power to do this. At the sane tinme, cost-bearing is not to be
applied routinely. Gven these two propositions, the Commttee
can't conprehend the benefit of the anmendnent. More generally,
the Commttee would favor a direct |limtation on discovery as
opposed to cost-shifting, which may favor deep-pocket |itigants.
It mght even further use of discovery to harass.

M chael S. Allred, 98-CV-081: Opposes the change. This is
bi ased in favor of not making discovery, but gives no renedy if
di scovery is unjustifiably refused.

Arer. Coll. of Trial Lawers Fed. Cs. Conm, 98-CV-090:
Supports the change. Docunent production is where the nost
serious problens currently are found. It is appropriate that if
a party wi shes to pursue broad and unlimted fornms of docunent
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production, it should pay the reasonabl e expenses that result.

Nat i onal Assoc. of Consuner Advocates, 98-CV-120: Qpposes the
change. It will lead to additional delay, ancillary litigation,
and increased costs. bjections by defendants that docunent
production costs too nmuch are full of sound and fury but not
based on valid concerns. Usually the parties can reach an

equi table solution to the costs of docunment production. |f that
doesn't happen, the current rules provide adequate tools for the
problem Since this is a power the courts already have under
Rul e 26(c) and 26(b)(2), the change is not needed. It may cause
judges to cast an especially jaundi ced eye on requests for
docunents, above and beyond the limts that already exist.
Because defendants have nost of the docunents in the cases
handl ed by N. A C. A nenbers, this change will have a disparate

i npact on plaintiffs.

Nati onal Assoc. of Railroad Trial Counsel, 98-CV-155: Supports
the changes. They will assist the trial court in controlling
di scovery abuses in docunent production.

Chi cago Chapter, Fed. Bar Ass'n, 98-CV-156: Endorses the change.
Courts already have the power to do this, but there is no harmin
sayi ng so expressly.

Federal Practice Section, Conn. Bar Ass'n, 98-CV-157: Endorses
the rule, understanding it to say that everything beyond the
"clainms and defenses"” scope would be allowed only on paynent of
costs.

Penn. Trial Lawers Ass'n, 98-CV-159: Supports the anendnent as
witten because it permts the court to reasonably limt

di scovery and gives the judge discretion to extend the l[imts on
a good cause show ng, providing that the cost is to be borne by
the party seeking discovery.

Richard C. MIller, 98-CV-162: Opposes the change. It "strikes
at the heart of our juridical systemby elimnating access to
justice." Defendants already have an incentive to draw things
out and increase expense to defeat clains. This change w |
magni fy that tendency.




PUBLI C COMMENTS 159 1998 DI SCOVERY PROPGCSALS

WIlliam C Hopkins, 98-CV-165: The cost shifting proposal neans
that plaintiffs will face a price tag on the first discovery
request. This is not desirable.

Ti nothy W Mnsees, 98-CV-165: He is afraid this will extend to
nmore than sinple copying costs, which no one has a problemwth
payi ng. He envisions getting a bill for a couple of thousand
dollars for defendants to hire people to search their records.
Why should a party have to pay for production of relevant
materi al ?

Mary Beth O une, 98-CV-165: This change would be very unfair to
plaintiffs. 1In enploynent cases, the defendant has all the
docunents, and such defendants often produce files of neani ngl ess
docunents in an effort to bury the relevant docunents. Requiring
the plaintiff to finance the "reasonabl e expenses" of discovery

will likely lead to abuse by defendants.
Frederick C. Kentz, Il1l, 98-CV-173: (Gen. Counsel, and on behal f
of , Roche) Supports the change. |In pharmaceutical |itigation,

plaintiffs routinely seek discovery of all reported adverse
events, clinical trials and other docunents not relevant to the
core issues in the case. It would be preferable if the discovery
of these materials were not permtted. The conpany strongly
opposes cost shifting with respect to depositions. The
appropriate cost control neasure there is to limt the duration
of the deposition.

Gary M Berne, 98-CV-175: The change is unnecessary, for courts
al ready have the authority to take needed neasures. The FJC
report shows that the main problemis not overproduction, but
failure to produce, which the anmendnents don't address.

Public G tizen Litigation Goup, 98-CV-181: Does not support.
The rule provision is not needed, and may lead to the incorrect
negati ve inference that cost-bearing is only authorized in
connection wth docunent discovery.

Associ ation of Trial Lawers of Anerica, 98-CV-183: (Qpposes the
change. ATLA generally opposes proposals to institute cost-
shifting measures as |eading to abrogation of the Anerican Rule
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that parties bear their own costs of litigation. Even if the
proposal only makes explicit authority that was already in the
rules, it appears a nove in the wong direction.

Janmes B. Ragan, 98-CV-188: Concerned about the proposed change.
It purports to shift the burden to the party seeking discovery in
sone instances. |In fact, this should be a situation that never
occurs. Rule 26(b)(2) directs the court to limt excessive

di scovery, so the circunstance identified in the proposed
amendnent shoul d not happen.

Ohi 0 Acadeny of Trial Lawyers, 98-CV-189: Opposed. This is not
needed, since the court already has the power under Rule 37 to
i npose this sanction.

Hon. Carl J. Barbier (E. D La.), 98-CV-190: Although the

Comm ttee Note says that this cost-shifting should not be a
routine matter, this will certainly result in additional notions
to determine in any particul ar case whether or not the costs
shoul d be shifted to the requesting party.

Phi | adel phia Bar Assoc., 98-CV-193: Supports the anendnent.

Pl acing an explicit cost-bearing provision in Rule 34 m ght
clarify and reinforce the judge's ability to condition discovery
on paynent of costs. This m ght encourage nore negotiation and
cooperation in cases where | arge docunent productions are

i nvol ved.

James C. Sturdevant, 98-CV-194: The Conm ttee does not say that
this authority is only to be used in "extraordi nary" cases or
"massive di scovery cases." There is a very real potential that
it wll be invoked in many cases to support cost-bearing, which
woul d be undesirable. The courts already have adequate authority
to deal with abuse.

Maryl and Trial Lawyers Assoc., 98-CV-195: Urges rejection.
Oten the injured party is at an econom c di sadvantage to the
opposing entity, which is usually insured. Coupled wth the
[imtation of disclosure to supporting information, this change
wll work a harsh result. It is unnecessary and unduly
restrictive.
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Janes B. Mclver, 98-CV-196: (98-CV-203 is exactly the sane as no.
196 and is not separately sumrarized) This will have the effect
of harm ng victins, consuners, and other plaintiffs.

Lawyers' Committee for Civil R ghts Under Law, 98-CV-198: (pposes
the change. This will establish what sonme judges will view as a

presunption that docunments should only be produced on paynent of

the other party's costs of production. It would also establish a
two-track system of justice based on wealth

Trial Lawyers for Public Justice, 98-CV-201: Courts already have
this power, and the proposal is therefore redundant. But the
signal to judges is obviously that they should inpose sanctions
nmore frequently agai nst parties who ask for too much information,
and that they have not inposed such sanctions with sufficient
regularity in the past. This will strengthen the hands of

def endants and encourage stonewal | i ng.

M nn. State Bar Assoc. Court Rules and Adm n. Comm Subconmttee
on Federal Rules, 98-CV-202: Supports the change.

Sharon J. Arkin, 98-CV-204: Opposes the change. The defense
del i berately engages in dunp truck tactics. |If this change is
adopted, the rules will inpose on the consuner the obligation to
pay for the costs of such productions, and they will be further
victim zed by corporate defendants.

Ni cholas J. Wttner, 98-CV-205: (on behalf of Ni ssan North
America) Supports the proposal. It will reduce needl ess
di scovery requests and rel ated expense.

F.B.1., 98-CVv-214: Supports the change.

M chigan Trial Lawers Assoc., 98-CV-217: (Opposes the proposal.
Courts already have the power to inpose this sanction. But
making it explicit in the rules will send a signal to judges to

i npose sanctions nore frequently. This will encourage respondi ng
parties to stonewal | .

Stuart A dlanik, 98-CV-226: A general rule pronoting cost-
shifting is an invitation to evidence suppression. It wll be in
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the responding party's best interests to exaggerate the cost of
production, in order to nmake access to relevant information

prohi bitively expensive. It will be one nore tool for hiding the
facts.

Jon B. Constok, 98-CV-228: This is an excellent idea. He
realizes it is somewhat redundant because the authority already
exists in Rule 26. But it is laudable to make nodifications that
w Il sonmehow get the judge to becone nore involved in discovery.

Edward D. Robertson, 98-CV-230: Qpposes the proposal. It is a
first, and ill-advised, step by the representatives of corporate
Anmerica toward the English systemthat requires |osers to pay.
Def endants are the primary violators of reasonabl e di scovery and
the chief advocates of discovery limtation. |If the proposed
rule is adopted defendants will file for costs to pay for their
excessi ve responses to reasonabl e di scovery requests.

Martha K. Wvell, 98-CV-236: The rule is unnecessary because
there is already authority to do this. Nonethel ess, defendants
W ll seek to shift costs in alnost every products liability case,
for they always say the costs are too high. Then the proof of
the benefit of discovery is placed on the party who does not even
know what there is to be discovered.

Jeffrey P. Foote, 98-CV-237: (Opposes the change. This wll
sinply lead to further litigation.

East man Chem Corp., 98-CV-244: Strongly favors the anmendnent.
It notes, however, that a better course would be forbidding
di scovery al toget her

Ant hony Tarricone, 98-CV-255: (Opposes the change. There is no
need to revise the rule in this manner.

New Mexico Trial Lawers Ass'n, 98-CV-261: Finds the change
troubl esone. It appears to be an invitation to increased
[itigation about what constitutes an excessive request.

Robert A. Boardman, 98-CV-262: (Gen. Counsel, Navistar Int'l
Corp.) The cost-bearing provision will hopefully encourage a
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litigant to think twi ce before requesting every conceivabl e
docunent, no matter how attenuated its relevancy. Navistar has
been an easy target for burdensone discovery about information
renmote in time fromthe events in suit.

U S Dep't of Justice, 98-CV-266: Because this proposal

rei nforces the proposed anendnent to Rule 26(b)(1) limting
access to information relevant to the "subject matter of the
litigation," it is subject to the sane concerns the Departnent
present ed about that change. The Departnent would be | ess
concerned about the proposed change to Rule 34 if the "subject
matter" standard of current Rule 26(b) (1) were retained. Thus,
if the current Rule 26(b)(1) is retained, and if the proposed
amendnent retains its reference to Rule 26(b)(2)(i)-(iii), the
Depart ment supports this proposal

Courts, Lawyers and Adm nistration of Justice Section, D st. of
Col unbi a Bar, 98-CV-267: The Section agrees with this proposal.
The Comm ttee should nake it clear, however, that the change is
not intended to change the standard that judges should apply in
deci di ng whether to condition discovery on paynent of reasonable
expenses.

Federal Magistrate Judges Ass'n Rules Commttee, 98-CV-268: The
Comm ttee supports the amendnent. It is apparent that the court
al ready has this power, but the anmendnent nmakes the authority
clear. Perhaps even nore beneficial is the Commttee Note, which
provi des consi derabl e gui dance to everyone as to when and how

t hese costs may be assessed.

Thomas E. Wllging (Fed. Jud. Cr.), 98-CV-270: Based on a
further review of the data collected in the FJC survey, pronpted
by concerns about the potential inpact of cost-bearing on civil
rights and enploynent discrimnation litigation, this comrent
reports the results of the further exam nation of the FJC survey
data. It includes tables providing the relevant data in nore
detail, and generally provides nore detail than can easily be
included in a sunmary of this sort. The study found "few

meani ngful di fferences between civil rights cases and non-civil
rights cases" that m ght bear on the operation of proposed Rul e
34(b). Discovery problenms and expenses related to those probl ens
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differed little between the two groups of cases, and the
percent age of docunent production expenses deened unnecessary,
and docunent production expenses as a proportion of stakes, were
conparable in both sets of cases (civil rights and non-civil
rights). The differences that were observed included that

def endants in non-enploynent civil rights cases were nore |ikely
to attribute discovery problens to pursuit of discovery

di sproportionate to the needs of the case; civil rights cases had
a nodestly higher proportion of litigation expenses devoted to

di scovery; nonnonetary stakes were nore likely to be of concern
to clients in civil rights cases; and total |itigation expenses
were a higher proportion of stakes in civil rights cases (but

st akes were considerably |ower in such cases). Conplex cases
have hi gher expenses than non-conpl ex cases, but for conpl ex
civil rights cases the dollar anobunts of discovery expenses,
especially for docunent production, were far lower than in
conplex non-civil rights cases. Overall, the report offers the
foll ow ng observations: "First, because discovery and

particul arly docunent production expenses are relatively lowin
conplex civil rights cases, defendants would have |l ess roomto
argue that a judge shoul d i npose cost-bearing or cost-sharing
remedi es on the plaintiff. Second, our finding that total
[itigation expenses were a higher proportion of litigation stakes
incivil rights cases may give defendants sonme basis for arguing
t hat di scovery requests are disproportionate to the stakes in the
case and that cost-bearing or cost-sharing should be ordered. On
t he other hand, our finding that nonnonetary stakes are nore
likely to be of concern in civil rights cases may give plaintiffs
a counterargunent in sone cases. Third, one m ght read our
finding that defendants are nore likely to attribute discovery
problenms to pursuit of disproportionate discovery as suggesting
that defendants' attorneys will | ook for opportunities to act on
that attribution by noving for cost-bearing renedies.”

Test i nony

Bal ti nore Hearing

Robert E. Scott, Jr., prepared stnt. and Tr. 4-18: (president
of Defense Research Institute and representing it) This is a




PUBLI C COMMENTS 165 1998 DI SCOVERY PROPGCSALS

positive step, giving litigants the opportunity to obtain itens
to which they are not entitled by right under Rule 26(b)(2) by
payi ng the costs of production. This will not shift the costs of
docunent discovery related to the core allegations of the case,
but recognizes that the court should not allow expansive di scover
on tangential matters w thout consideration of reallocating the
costs and burdens involved in ordering production.

Allen D. Black, prepared stm. and Tr. 18-30: Opposes the
change. This will favor well-heeled litigants, whether
plaintiffs or defendants. It thus runs against the basic
denocrati c underpi nnings of the American judicial system It
will also add a new |l ayer of litigation to a substantial nunber
of cases--to determ ne who should pay what portion of the costs
of docunent production. Yet the proposal provides no standards
what soever to guide the court's decision about whether and how to
shift these discovery costs. The invocation of Rule 26(b)(2)
aggravates the problem because it contains no objective standard
and instead asks the court to make an inpossible prediction
concerning the potential value of the proposed discovery.
Virtually every producing party will argue vehenently that the
burdens and costs outwei gh the possible benefit of the proposed
di scovery. Should the court take evidence on the likely cost of
di scovery to decide these disputes? Even if it could do that,
how could it determne the "likely benefit" of proposed

di scovery? This will produce a whole new layer of litigation
about who will pay and how nuch. (Tr. 25-26)

Robert Klein (Tr. 45-58): (on behalf of Maryl and Def ense
Counsel ) Supports the change. The policy of proportionality has
been overl| ooked, and this should re-awaken the parties to the
existence of this limtation on discovery. Notes that docunent

di scovery is the only type of discovery that cannot have
numerical limtations. Interrogatories and depositions do in the
national rules, and requests for adm ssions can be limted by

| ocal rule, but not docunent requests.

F. Paul Bland, Tr. 89-106: (on behalf of Trial Lawers for Public
Justice) Opposes the proposal. The authority already exists
wi t hout the change. The goal, then, is again to send a signal
that the problemjudges shoul d address is over-di scovery even
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t hough the evidence does not support that concern.

Prof. Edward D. Cavanaugh, prepared stm. and Tr. 116-26:
Opposes the change. Courts already have this power, and the
Commi ttee Note acknow edges that the power is not to be used
routinely. He would favor a direct limtation on discovery as
opposed to a cost-shifting limtation.

Stephen G Morrison, prepared stnt. and Tr. 126-42: Supports the
proposal. Believes that enphasis on the proportionality
provisions is essential since they have been overl ooked or

m sapplied in the past. Believes that the inpecunious plaintiff
argunment is specious. In his entire career as a defendant's

| awyer, he has never encountered a case in which a plaintiff in a
personal injury case reinbursed counsel for costs in an
unsuccessful case. The real issue is that this is an investnent
decision for counsel for plaintiffs, and this is not a violation
of professional responsibility rules. This mght be different in
ot her sorts of cases -- enploynent discrimnation, for exanple,
wth pro se plaintiffs. But in those cases the proposed change
allows the judge to take the ability of the plaintiff's side to
bear the expense into account. H's own experience, however, has
been limted to cases involving plaintiffs with | awers who took
the case on a contingency fee basis.

San Franci sco Hearing

Maxwel | M Bl echer, prepared stnt. and Tr. 5-14: Together with

t he proposed change to Rule 26(b)(1), this is pernicious and
gives a collective nessage that there should be | ess discovery to
plaintiff at increased cost. The standards set forth in Rule
26(b)(2) are so vague that the court can't sensibly apply them
Moreover, if costs are shifted and the docunents contain a
"silver bullet" there should be another hearing to seek

rei nbursenent. This is not worth it. The basic nessage is that
even if plaintiff manages to persuade the judge to expand

di scovery to the subject matter scope, plaintiff nust pay for the
addi tional discovery to that point. He has nothing agai nst
maki ng plaintiff pay if the specific discovery foray is unduly
expensive. For exanple, if defendant usually has e-mail nessages
del eted upon receipt and plaintiff wants to require a hugely
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expensive effort to | ocate these del eted nessages, there is
not hing wong with presenting plaintiff with the option of paying

for that material. But that is different frominstitutionalizing
the process of shifting costs every tine plaintiff goes beyond a
claimor defense. This is how he reads the current proposal. He

feels that the judge could both find that there is good cause and
that the plaintiff has to pay for the added discovery. 1In the
real world, judges will be likely to link the two and think that
as soon as plaintiff gets beyond clains and defenses it's pay as
you go. At present, the limtations of Rule 26(b)(2) are only
applied in the nost exceptional cases, where a party does a huge
and margi nal search, such as reconstructing electronic data. But
the rule will encourage the sane sort of thing in nmany cases.
This will institutionalize a process that is already avail able
today. It will up the stakes in antitrust litigation, which is
al ready very expensive. (Tr. 7-10)

Kevin J. Dunne, prepared stm. and Tr. 14-23: (President of
Lawyers for Civil Justice) This change can work in tandemw th
the revision of Rule 26(b)(1), and the court could shift costs if
it found good cause to allow discovery to the subject matter
[imt. But courts should be adnoni shed not to assune that a
party is automatically entitled to discovery it will pay for.
There are now plaintiffs' law firms which are as wealthy as snal
corporations, and their wllingness to pay should not control
whet her irrelevant discovery is allowed. The rich plaintiffs

| awers won't hesitate to put up the noney for such discovery
forays, so their wllingness to pay should not be determ nati ve.
They will continue going after the sanme stuff whether or not they
have to pay.

G Edward Pickle, prepared stnt and Tr. 36-47: (Gen. counsel,
Shell Gl Co.) Shell enphatically endorses the proposed change.
Docunent production abuses are at the core of nost discovery
probl ens, particularly in larger or nore conplex nmatters. Shel
strongly urges that the rule or the Note state that "court-
managed" di scovery on a good cause show ng under Rule 26(b) (1)
presunptively be subject to cost shifting, absent a show ng of
bad faith on the part of the responding party.

H Thomas Wells, prepared stnt. and Tr. 47-60: This change is
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nore of a clarification of the existing rule's intent than a new
rul e change. The authority has always been present in the
existing rule, and the problemis that it was rarely invoked in
the manner originally intended. The proposed change adequately
recogni zes the original intent of the provisions.

Hon. Omaen Panner (D. Ore.), prepared stnt. and Tr. 74-87: In
every speech he nakes to young | awers or bars, he tal ks about
Rul e 26(b)(2) and sel dom gets anyone to bring such concerns to
him He |ikes this change to encourage attention to this. Notes
that he had Shell in his court and did not hear fromit on this
score. (See testinony of G Edward Pickle, above.)

Larry R Vesel ka, Tr. 99-108: Does not see this change as a
particular problem That's the way to sol ve probl ens about
costs. (Tr. 107-08)

Mark A. Chavez, prepared stnt. and Tr. 108-17: QOpposes the
change. It would encourage further resistance to discovery,
result in extensive litigation over cost-bearing issues, and
inhibit plaintiffs fromadequately investigating their clains.

Wel don S. Whod, Tr. 140-46: Supports the change. Docunent
production is where the problens are found. Most discovery is
reasonable. It is the exceptional case that causes the probl ens.

Alfred W Cortese, Jr., prepared stnt. and Tr. 174-82: Because
of the enornous cost that litigants can inpose on adversaries, it
is essential that the rules recognize the power to require a
party seeking non-essential, discretionary discovery to bear the
cost of it. At the sane tine, there should be alimt on a
party's ability to i npose discovery on an adversary just because
it iswlling to pay the cost of the discovery.

Chi cago Hearing

El i zabeth Cabraser, Tr. 4-16: She fears that this change may
lead to a repeat of the kind of collateral litigation that
occurred under Rule 11, where every notion was acconpanied with a
nmotion for sanctions. The courts already have authority to shift
costs in cases where it's truly necessary. She believes there is
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not a large volune of unnecessary discovery, so that this
"solution" may be nore of a problemthan the problemit seeks to
sol ve. She doesn't think that what we now know about discovery
of electronic materials shows that sone power like this is needed
for that sort of discovery. The problemis that too often what's
per m ssive becones mandat ory.

Janmes J. Johnson, Tr. 47-63: (Gen. Counsel, Procter & Ganble) To
date he has not found the existing cost-bearing possibilities

hel pful to Procter because when judges find out that it is a

mul ti-billion dollar conpany they don't have any interest in
shifting any of its substantial costs of docunent preparation.
(For details on these, see supra section 3(a).) This is at the
heart of the unevenness of cost between the discovering party and
the producing party. This sort of activity takes place even when
both sides are large entities with considerable docunents to
produce. (Tr. 57-58) He suggests that the Note to this rule
suggest cost-bearing as an effective tool for discovery
managenent .

Robert T. Biskup, prepared stnt. and Tr. 73-84: This is
integrally linked with the proposed Rul e 26 scope change because
it calls for an ex ante determ nati on about the proper allocation
of costs. This would avoid the risk of a new brand of satellite
l[itigation, as wwth Rule 11. If it works the way Ford thinks it
should, the fee shifting i ssue would be before the court at the
time that the issue of expanding to the subject matter limt is
al so before the court.

John Mul grew, Jr., prepared stm. and Tr. 98-101: He agrees with
the cost-bearing provision. Docunentary discovery requests are
anong the nost costly and tinme-consum ng efforts for defendants.
For peripheral materials, courts should have explicit authority
to condition discovery on cost-bearing.

David C. Wse, Tr. 113-19: There is already a nmechanismin pl ace
to deal with these problens when they arise. What this change
woul d do woul d be to send a nessage to the defendants to nake
plaintiffs pay for their discovery. And plaintiffs sinply can't
pay. Conpanies |ike Ford aren't paying anything for their
docunent production; they are sinply passing the cost along to
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the consuner. |[If there were no link to expanding di scovery
beyond the clains and defenses, suggesting that if expansion
occurs the plaintiff nust pay, his opposition to the proposed
anendnent woul d be | ess vi gorous.

John M Beal, prepared stnt. and Tr. 119-26: (Chair, Chi. Bar
Assoc. Fed. Cv. Pro. Conm) The CBA has no objections to this
amendnent .

Bruce R Pfaff, prepared stnt. and Tr. 126-34: Qpposes the
change. This will result in notion practice and satellite
litigation. The court already has sufficient authority to deal
wi th probl ens.

Todd Smth, Tr. 134-47: (on behalf of Assoc. of Tr. Lawyers of
Anmerica) Opposes the change. This is another proposal to inpose
costs on individuals, and ATLA is opposed to that.

John H. Beisner, prepared stnt. and Tr. 147-54: W thout doubt,
this is a positive change. But the Note does not go far enough
in stressing that there may be circunstances in which a court
shoul d say "no" to proposed discovery. The Note should stress
that there should be no presunption that the court should

aut hori ze di scovery that the propounding party wants, even if it
will pay for it.

Jonat han W Cuneo, prepared stnm. and Tr. 160-65: This change
wi || disadvantage plaintiffs and could restrict the types of
cases lawers in small firns |like his could undertake. The
exi sting rules provide adequate protections for defendants.
There is no reason to provide nore.

Lloyd H MIIliken, prepared stnt. and Tr. 211-17: (president-

el ect of Defense Res. Inst.) Favors the change. This wll not

be a sword to be held over the plaintiffs' heads or a shield for
defendants. The Note is perfectly clear that this is to happen
only in extrenme cases, where the discovery is essentially

t enuous.

M chael J. Freed, prepared stnt. and Tr. 226-35: The proposal
will favor litigants, whether plaintiffs or defendants, that have
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significant financial resources, over other litigants. It wll
create a new layer of litigation in a significant nunber of
cases. The reference to the standards in Rule 26(b)(2) really
provi des no gui dance on when this authority should be used.

Douglas S. Grandstaff, prepared stm. and Tr. 245-51: (Seni or
Lit. Counsel, Caterpillar, Inc.) Al though Caterpillar believes
that use of Rule 26(b)(2) to bar excessive discovery altogether
woul d be preferable, this change should give judges a tool to put
a quick end to increnentally escal ati ng di scovery abuses.
However, the Note's statenent that the court should take account
of the parties' relative resources is at odds wth the goal of
[imting unnecessary and irrel evant discovery. This comment
suggests that a party with few resources is entitled to demand

di scovery beyond the limtations set by Rule 26 at no cost.

Kevin E. Condron, Tr. 259-67: This nay be the nost neritorious
of the proposals. Docunent discovery is where the cost is, and
it should be curtailed if there is no reason for it.

Robert A, difford, prepared stnm.: Opposes the change. The
court already has powers to deal with abuse, and it is
unnecessary to anend the rule in this way.

Thomas Denetrio, prepared stnt.: This is nothing nore than a
surreptitious attenpt to push the cost of litigation so high that
i ndividual citizens will not be able to exercise their rights or
seek redress for wongdoing. "Business builds the 'cost' of

| egal defense into the 'cost of doing business.' That cost is
passed on to the consuner. W already bear our share of the
burden of defense costs. By requiring individual litigants to
bear the cost again, industry gets not only a free ride but a

w ndfall."

John G Scriven, prepared stnt.: (Gen. Counsel, Dow Chem Co.)
This change is well worth making, but it is inportant to
recogni ze that many plaintiffs will only be able to pay a
fraction, if any, of the attendant financial costs in any event.
Accordingly, the Note should stress that the primary goal should
be for the judge to carefully scrutinize any di scovery beyond the
initial disclosure, and that the presunption should be toward
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barring that discovery.
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(b) Placenent of provision

Coment s

ABA Section of Litigation, 98-CV-050: The Litigation Section
favors including the cost-bearing proposal in Rule 26(b)(2)
rather than Rule 34. This would avoid the negative inplication
that cost shifting is not available for all fornms of discovery.
It would al so avoid an otherw se seem ng inconsistency with Rule
26(b)(2), which nerely permts courts to "limt" discovery,

wi t hout nmentioning the court's power to shift the cost of

di scovery.

Philip A Lacovara, 98-CV-163: Supports the change, but would go
further. He believes that the change should be in Rule 26
because docunent discovery is not the only place where probl ens
exi st that should be renedied by this nethod. Even though the
Note says that inclusion in Rule 34 does not take away the power
to make such an order in relation to other sorts of discovery,
there is a significant risk that it will be so read. But he
thinks it should be in Rule 26(b)(1), not Rule 26(b)(2), and that
it should go hand in hand with decisions to expand to the
"subject matter"” limt. As the proposals presently read, it
woul d not seemthat a court could find good cause to expand, but
then conclude that Rule 26(b)(2) is violated. He would therefore
add the followng to Rule 26(b)(1):

I f the court finds good cause for ordering discovery of
information relevant to the subject nmatter of the action,
the court may require the party seeking this discovery to
pay part or all of the reasonabl e expenses incurred by the
respondi ng party.

This kind of provision would protect plaintiffs as well as
defendants, for plaintiffs are often burdened by excessive
depositions. Unless there is sone further provision on recovery
of these costs, it would seemthat sonme of them m ght be taxable
under 28 U.S.C. 8 1920; in that sense, the discovering party's
willingness to press forward is a neasure of that party's
confidence in the nmerits of its case as well as the value of the
di scovery.
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Prof. Ettie Ward, 98-CV-172: For the reasons expressed in Judge
Ni eneyer's transmttal nmenorandum suggests that any reference to
cost-bearing should be in Rule 26(b)(2) rather than Rule 34(b).
That placenent is nore evenhanded, and it fits better as a
drafting matter. Including it in Rule 34 appears to favor

def endants and deep-pocket litigants. |In addition, the standards
for shifting costs are not as clear as they would be if the
provision were in Rule 26(b)(2).

Public G tizen Litigation Goup, 98-CV-181: Does not support.
But if additional |anguage is to be added, favors the alternative
proposal to anmend Rule 26(b)(2).

Federal Magistrate Judges Ass'n Rules Commttee, 98-CV-268: The
Commi ttee recomrends that the cost-bearing provision be included
in Rule 26(b)(2) rather than in Rule 34(b). This would make it
explicit that the authority applies to all types of discovery,

i ncludi ng depositions. Additionally, placenent in Rule 26(b)(2)
elimnates the possibility of a negative inplication about the
power of a court to enter a simlar order with regard to ot her
types of discovery, notwithstanding the Conmittee Note that tries
to defuse that inplication

Test i nony
Bal ti nore Hearing

F. Paul Bland, Tr. 89-106: (on behalf of Trial Lawers for Public
Justice) Myving the provision to Rule 26(b)(2) would not be
desirabl e, because that would stress the sane nessage. |If that
woul d make the nessage even broader, it would be worse.

Stephen G Morrison, prepared stnt. and Tr. 126-42: This

provi sion should be in Rule 34 because that's the only type of

di scovery that creates the serious problem of disproportionate
costs. Both sides do depositions, roughly in equal nunbers, and
so also with interrogatories. But in personal injury cases, one
si de has docunents and the other does not. That's the way it is.

San Franci sco Hearing
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G Edward Pickle, prepared stnt and Tr. 36-47: (Gen. counsel,
Shell Gl Co.) Placing the cost-shifting provision in Rule 34
rather than Rule 26 places the enphasis where it bel ongs.

H Thomas Wells, prepared stnt. and Tr. 47-60: Regarding

pl acenent of the provision, in his experience a provision limted
to docunent production would reach the nost abusive and expensive
di scovery problens, and that the rule should be so limted.

Alfred W Cortese, Jr., prepared stnt. and Tr. 174-82: The
pl acenent of this provision in Rule 34 is correct, as opposed to
Rule 26. The real need for the provisionis in Rule 34.

Chi cago Hearing

Robert T. Biskup, prepared stnt. and Tr. 73-84: Rule 34 is the
right place for this sort of provision to be, rather than Rule
26. This would avoid the risk of a new brand of satellite
litigation, as with Rule 11

Todd Smth, Tr. 134-47: (on behalf of Assoc. of Tr. Lawyers of
Anmerica) Because ATLA is adamantly opposed to cost shifting,
there was no di scussi on about whether it mght be preferable to
put such a provision in Rule 26(b)(2) rather than in Rule 34.

Lorna Schofield, Tr. 193-202: (speaking for ABA Section of
Litigation) The Section of Litigation favors that the cost-
bearing provision be included in Rule 26 rather than Rul e 34.
There is already inplicit power to nake such an order, and if the
provision is only explicit in Rule 34 that m ght support the
argunent that it can't be used for other types of discovery.

Rex K. Linder, prepared stnt.: Suggests that the provision
should be included in Rule 26(b)(2), for it should be readily
applicable to all discovery and will correspond to the concept of
proportionality. It inplicitly exists already under Rule
26(b)(2), and there seens no |ogical reason not to nmake it

expr ess.
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9. Rul e 37(c)

Coment s

Arer. Coll. of Trial Lawers Fed. Cs. Conm, 98-CV-090:
Supports the change as appropriate. There nmay be inherent
jurisdiction for this purpose, but the specific incorporation of
Rul e 26(b)(2) renobves any doubt on the subject.

Nati onal Assoc. of Railroad Trial Counsel, 98-CV-155: Supports
t he change.

Federal Practice Section, Conn. Bar Assoc., 98-CV-157: Endorses
t he change.

Public G tizen Litigation Goup, 98-CV-181: Supports the change.
In 1992, the G oup suggested expanding this provision to cover
failure to supplenent a discovery response, and it favors it now.
A party that has failed to suppl enent discovery responses should
not be allowed to rely on the material wthheld at a hearing or
trial unless there is substantial justification for its action.

Chi o Acadeny of Trial Lawyers, 98-CV-189: Supports the change,
whi ch could help both plaintiffs and def endants.

Phi | adel phi a Bar Assoc., 98-CV-193: Supports the change. The
court's reliance on inherent power to sanction for failure to
suppl enment as required by Rule 26(e)(2) was an uncertain and
unregul ated ground for inposing sanctions. The anendnent al so
remedies any inplication that the express nention of Rule 26(a)
and 26(e)(1) in Rule 37(c)(1) denonstrates an intent to exclude a
litigant's failure to suppl enent discovery responses fromthe
real m of sancti onabl e conduct.

Trial Lawyers for Public Justice, 98-CV-201: Supports the
change.

F.B.1., 98-CV-214: Supports the change. By inposing a sanction
for failure to seasonably anmend responses to discovery, this wll
elimnate the risk of unfair surprise at trial and purposefu

wi t hhol di ng of information.
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Martha K. Wwvell, 98-CV-236: Supports the change.

U S Dep't of Justice, 98-CV-266: This change would correct an
om ssion in the 1993 anendnents package, and the Depart nent
supports it. It notes that Rule 37 could be further inproved by
explicitly requiring a good faith effort to obtain information

W t hout court invol venent before sanctions could be requested or
i nposed under Rule 37(c)(1).

Federal Magistrate Judges Ass'n Rules Commttee, 98-CV-268: The
Comm ttee supports the change. Decisions that have addressed
sanctions for failure to supplenment under Rule 26(e)(2) confirm
the lack of any specific rule to guide courts in inposing
sanctions. There would appear to be no rational reason not to
apply the sanctions of Rule 37(c) to a party's failure to

suppl enment di scovery responses and incorporate the sane reasoning
for a court to consider a denial of sanctions where the failure
to supplenment was with substantial justification or harnl ess.

Test i nony
Chi cago Hearing
John M Beal, prepared stnt. and Tr. 119-26: (Chair, Chi. Bar

Assoc. Fed. Cv. Pro. Conm) The CBA has no objection to this
amendnent .

Bruce R Pfaff, prepared stnt. and Tr. 126-34: Fully supports
this change. This is a necessary tool to enforce proper
di scl osures.
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10. Coments not |limted to specific proposed changes

(a) Ceneral observations about package

Coment s

Alfred W Cortese, 98-CV-001: (See Rule 26(a)(1l) for list of
organi zati ons represented) D scovery reformis necessary, but

t he changes should go further toward focusing issues in
litigation and adopting a sequential disclosure schenme with
plaintiff going first. The broad scope of discovery presently,
conbined with the absence of bright-line limtations, has caused
a great deal of waste. The nore the rules are made objective (as
by using nunmerical or other objective limtations) the greater
the inprovenent in practice. In a supplenental coment, these
groups add that they wish to "assure the Advisory Comnmttee that
[they] strongly support the Commttee's efforts to advance
changes to discovery practice that are very nuch needed, by
pronul gati ng the Proposed Anendnents to Rules 26 and 34 as
publ i shed. Even though they may not go far enough to address
sone of the genuine concerns of our nenbers, the Amendnents are a
wel | bal anced package that recogni zes the failures of nodern

di scovery and should set the systemon a corrected course toward
greater certainty, nore precise standards, and a workabl e
structure for discovery that will help correct some of the nost
serious problens.”

Prof. Edward D. Cavanaugh, 98-CV-002: There is no need for these
amendnents at this tine, since discovery is working well in nost
cases. These changes are likely to create new probl ens rather

t han solve old ones. The 1993 anendnents have worked, and the

rules should not be rewitten every five years. "W should stay
the course with the 1993 anendnents rather than go down the path
charged in the proposed anendnments. The federal civil justice

system cannot afford yet another period of confusion and
uncertainty such as it recently experienced under the now | apsed
G vil Justice Reform Act of 1990." Moreover, across-the-board
changes are not indicated, and changes shoul d be focused on the
categories of cases that produce probl ens.

Hon. Avern Cohn (E.D. Mch.), 98-CV-005: Based on 19 years as a
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j udge, concludes that there is no need for a change in the rules
if discovery is working fine in nost cases. Rule changes won't
solve the problemin cases that have gotten out of control
that's for the judge to handle. "More aggressive judging and

| ess aggressive |lawering in a small nunber of cases is what is
needed. "

Janes E. Garvey, 98-CV-007: Commends and favors the proposed
changes.

N.Y. St. Bar Assoc. Coom & Fed. Lit. Sec, 98-CV-012: Mjjor
changes shoul d not be nmade when di scovery is working well in nost
cases. There are problem cases, but the changes do not target
only those cases. The solution in the problemcases is not rule
tinkering, but nore effective judicial oversight.

Maryl and Def ense Counsel, Inc., 98-CV-028: Discovery reformis
necessary. "Wiile the Maryl and Def ense Counsel believes that the
proposed anendnents do not yet bring our Rules of Discovery to
the destination where they need to be, they certainly are a far
cry better than nerely standing still where we are now. "

Hon. Bill WIlson (E.D. Ark.), 98-CV-019: The central guidance
should come fromRule 1's adnonition to pursue fair, efficient

results. It is not clear that the 1993 anendnents do that, and
maki ng them nationally binding seens hard to justify. The up-
front activity required under those anmendnents is overkill in the

routi ne case, and needl essly increases expense. The way out is
to set afirmtrial date and nake sure there is reasonably quick
judicial access for problenms, particularly discovery problens.

Di scovery hotlines may be one such sol ution.

J. Rc Gass, 98-CV-031: (individually and as President of Fed. of
Ins. & Corp. Counsel) "These anendnents to the FRCP, while not
enough and only a beginning, will do nore to correct discovery
abuse than any singular proposal |I've seen in the last fifteen
years."

ABA Section of Litigation, 98-CV-050: The Section of Litigation
believes that the Advisory Conmttee has taken a responsible and
fair approach to these issues, favoring neither defendants nor
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plaintiffs and recogni zing the need for uniformrul es and
flexibility in their application to an individual case. The
proposed changes shoul d have a positive, but not a dramati c,
effect on practice in the federal courts by reducing the tinme and
nmoney expended in civil litigation.

Lawyers' C ub of San Francisco, 98-CV-061: The availability of
judicial relief with regard to the narrowi ng effects of the
proposed anendnents offers little confort. The delays and costs
i nvol ved in pursuing any discovery notion will serve as an
effective deterrent to seeking nore expansive discovery. It is
also likely that the already overburdened district courts wll be
in a position to actively manage di scovery.

Mchael S. Allred, 98-CV-081l: The biggest problemis failure to
respond properly to discovery, particularly by corporate

def endants. These changes don't address that, and instead give
corporate defendants benefits.

Anrer. Coll. of Trial Lawers Fed. Cs. Comm, 98-CV-090: Notes
that the efforts of the Advisory Commttee to build a full record
have been exhausti ve.

WIlliam A Coates, 98-CV-096: "These proposed di scovery reforns,
by addressing the issues of uniformdisclosure, narrowi ng the
scope of all discovery and encouragi ng greater judicial

supervi sion of the discovery process, represent real progress in
bringing greater value to discovery."

Hon. Prentice H Marshall (N.D. 1l11.), 98-CVv-117: "In short, the
di scovery anendnents are excellent."”

Prof. Beth Thornburg, 98-CV-136: (enclosing copy of her article
Gving the "Haves" a Little Mdire: Considering the 1998 D scovery
Proposal s, 52 SMJ L. Rev. 229 (1999), which contains observations
about the proposals) Like virtually all the changes since the
1980s, the probable inpact of these changes, if adopted, wll be
to curtail discovery. The assunption of all these packages of
anendnents has seened to be that the source of discovery abuse is
over-di scovery. But there is no acknow edgnent that resistance
to discovery is also inportant, and nothing to counter that
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tendency. Moreover, the changes cut back across the board even
t hough the enpirical information suggests that problens arise
only in a small nunber of cases. They are likely to drain away
nore district judge tinme on disputes that would not otherw se
happen, and thereby to limt the judges' ability to performthe
tasks they now perform

M chael S. Wlder, 98-CV-149: (General Counsel, The Hartford)
"On behal f of The Hartford, | want to express ny strong support
for these anmendnents. The Advisory Commttee is going in the
right direction.”

State Bar of Arizona, 98-CV-153: The Cvil Practice and
Procedure Commttee of the State Bar reviewed the proposals and
voted unani nously to recommend their adoption. The Board of
Governors for the State Bar then considered and endorsed the
Committee's view, so the State Bar "hereby advises, therefore,
that it supports the adoption of the proposed anmendnents to the
Federal Rules of Cvil Procedure and Federal Rules of Evidence in
the formcirculated in August 1998 for comment by the Judici al
Conf erence Advisory Commttee."

Federal Bar Ass'n, Phoeni x Chapter, 98-CV-158: Based on a vote
of the Board of Directors, the Chapter supports adoption of the
proposed anendnents.

Richard C. Mller, 98-CV-162: "I view these proposed rule
changes nerely as an effort to elimnate individual |egal rights
in order to protect corporate profits.”

Nebraska Assoc. of Trial Attorneys, 98-CV-174: Concerned that

t here has not been adequate tinme since the 1993 anendnents went
into effect to assess those changes. Each new change sweeps

asi de precedent pertinent to the prior version, and this happens
too often.

Gary M Berne, 98-CV-175: Besides commentary on specific
changes, this subm ssion contains a critique of the Advisory
Commttee's use of the enpirical material gathered regarding
di scovery. The Comm ttee gives heavy wei ght to anecdot al
evidence by an "elite" group of "national" attorneys who are




PUBLI C COMMENTS 182 1998 DI SCOVERY PROPGCSALS

involved with the Commttee. At the sanme tinme, it ignores hard

data fromnultivariate analysis. The problens identified by the
Comm ttee don't appear to be serious ones in view of those data.
Overall the data indicate that discovery is not too costly, and

the nost frequently encountered problemis obstruction of

di scovery or del ay.

Trial Lawyers Associ ation of Metropolitan Washington, D.C , 98-
CV-180: The proposed changes seemto be prem sed on the idea
that in large tort litigation both sides have incentives to run
up each others' discovery costs unnecessarily. Fromthe
plaintiff's perspective, this is sinply untrue.

Public Ctizen Litigation Goup, 98-CV-181: The focus on

di scovery abuse in the proposals appears to ignore the evidence
that the rules function well in the vast majority of cases.
Overuse of discovery is rare, and anendnents that inpose
restrictions on discovery in all types of cases are therefore
unwarranted. Amendnents that m ght be desirable in a few cases
shoul d not be adopted if they would burden the discovery process
in ordinary cases. Mreover, focusing judicial managenent nore
on those ordinary cases wll deflect it fromthe conpl ex cases
where it is nost val uable.

Associ ation of Trial Lawers of Anerica, 98-CV-183: Qut of an
undi fferenti ated concern about expense and other natters whose
significance has been unduly exaggerated, the Commttee has
devel oped proposed rules that would inpair access to justice for
a wde variety of plaintiffs. Although the proposals enphasize
cost and del ay, the changes will not inprove matters in these
regards, and they may increase costs for plaintiffs. Yet the
greatest problemw th discovery -- failure to conply with proper
di scovery demands -- goes unrenedi ed.

Russell T. CGolla, 98-CV-187: Strongly opposes the proposed
changes. WMajor corporations go to great |engths to hide damagi ng
i nformation, and these changes wll give those who seek to
frustrate the search for truth additional anmmunition. There is
no di scovery abuse that warrants these changes.

John P. Bl ackburn, 98-CVv-192: "I represent farners, snal
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busi nesses, and injured persons. Please do not allow the rights
of these persons to be dimnished by making it tougher for them
to establish and prove their cases. . . . The litigation process
is sufficiently difficult and expensive now. "

Lawers' Commttee for Cvil R ghts Under Law, 98-CV-198: "The
Lawyers Commttee has grave concerns and opposes adoption of the
proposed anmendnents to Rules 5(d), 26(a)(1), 26(a)(4), 26(b)(1),
26(b)(2), 26(d), 30(d)(2) and 34(b) of the Rules of CGivil
Procedure. . . . [It] will set forth a particularized statenent
of its concerns and the reasons for its opposition to the
proposed anendnents pronptly at the conclusion of its review
process.” In a later-filed 34-page anplification, it states
that, overall, the anendnents "woul d have a profoundly adverse
effect on the ability of civil rights plaintiffs to prove the
merits of their clains [by] transferring a | arge neasure of
control of the discovery process fromcounsel to the courts.”

Trial Lawyers for Public Justice, 98-CV-201: The nost w despread
and serious form of discovery abuse is stonewalling, and this is
confirmed by the FJC study. But the proposed changes don't do
anyt hi ng about that problem and instead will exacerbate
stonewal I i ng problens. As a whole, then the package shoul d not
be adopted even though sone proposals have nerit.

Robert L. Bynan, 98-CV-225: E-mail nessage attaching a copy of a
col umm schedul ed to be published in the National Law Journal in

m d- February concerning the proposed anmendnents. The columm is
in the formof a colloquy about the proposals between Bynum and
Jerold S. Solovy, in which they discuss strengths and weaknesses
of the proposals. It is difficult to state what positions are to
be gl eaned overall. The colum does say there shoul d have been
"fierce debate" about the proposals, but that there was not, and
it urges readers to weigh in even though the deadli ne has passed.
In that spirit, it adds in a footnote: "To practice what we
preach, we have sent the copy for this colum to the Advisory
Commttee."

Ken Baughnan, 98-CV-232: "These changes will play into the hands
of the hard ball artists and the case churners. The effect wll
be to raise the cost of litigation to the average citizen and
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limt his or her access to the court system . . . [More people
will start taking the law into their own hands."

Panel a O Dwyer, 98-CV-233: (Opposes the changes to Rule 26
providing a description of difficulties she has encountered in
l[itigation with railroads.

Jesse Farr, 98-CV-234: "Needless to say, | nust oppose rule
changes whi ch make di scovery nore difficult and burdensone.”

J. Mchael Black, 98-CV-239: "In the past decade our form of
government has been rapidly changing. It no |onger resenbles a
republic. It has becone a plutocracy and the proposed rule

changes, if enacted, will only act to further the control of
special interests over our governnent."

P. Janes Rai ney, 98-CV-242: These anendnents would greatly
increase the cost to citizens to bring a lawsuit and effectively
deny themtheir day in court.

NAACP Legal Defense Fund, 98-CV-248: The proposals would work an
uni ntentional but substantial shift in substantive advantage in
favor of defendants in the discovery process, especially in suits
brought under the federal civil rights statutes.

Lawrence A Salibra, Il, 98-CV-265: Urges resisting anecdot al
presentations of "[a] small but disproportionately vocal section
of the bar nmade up of large law firms with corporate clients”
whose obj ections have fuel ed the novenent to nmake these
amendnents. Speaking as in-house counsel to a | arge corporation,
he has shown that corporate litigation need not be carried on in
the manner these firns have adopted for their own reasons. He
attaches the study of CIRA activities in the N.D. Chio that he
spear headed because it shows that court reformefforts of this
sort don't reduce expenses. The problemis in the organization
of the legal profession, not in the rules adopted by courts.

Test i nony

Bal ti nore Hearing
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Robert E. Scott, Jr., prepared stnt. and Tr. 4-18: (president
of Defense Research Institute and representing it) Doubts that
the Advisory Conmmttee has ever had the benefit of the amount of
accunul ated wi sdom on anot her subject that it has on di scovery.

It has the input of an assenbly of scholars and practitioners
representing the entire spectrumof clients, as well as a nassive
anount of enpirical research

Allen D. Black, prepared stm. and Tr. 18-30: The Advisory

Comm ttee should table all the proposed changes, with the
possi bl e exception of the proposal to make di scl osure mandatory
inall districts. There is no crying need for any of the others.
But it is human nature, having invested as much energy as the
Comm ttee has in studying discovery, to feel that sonething
should come of it so that it is not waste. He urges the
Commttee to resist that tenptation.

Robert Klein (Tr. 45-58): (on behalf of Maryl and Def ense
Counsel) The inplications of what the Cormmttee does go beyond
practice in the federal courts. He serves on the Maryland Rul es
Committee, and is confident that state practice will be affected
by changes in the federal rules on discovery.

Prof. Edward D. Cavanaugh, prepared stm. and Tr. 116-26: The
changes are not needed because the rules currently provide tools
to deal with the problens that pronpt the proposals. |If there
are problens today, that is because the courts are not utilizing
the current tools; providing nore won't renedy that problem

Di scovery is working well in nost cases, and it would be a

m stake to rewite the rules for the few cases that cause

probl enms. The 1993 anendnents are producing the desired effects,
and further changes should not be nade after a nere five years.

Stephen G Morrison, prepared stnt. and Tr. 126-42: The current
set of proposed revisions highlights key areas in which reformis
nmost urgently needed. Therefore strongly reconmends approval, as
these represent real progress in discovery reform

George Doub, Tr. 142: The proposals are a step in the right
direction. They're a small step, and there i s nothing
revol utionary about them They seem very evenhanded.
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San Franci sco Hearing

Maxwel | M Bl echer, prepared stnt. and Tr. 5-14: These changes
are unnecessary and probably counterproductive. D scovery is not
generally a problem and where it is there is usually a "judge"
probl emthat rule changes won't solve. There is actually very
little abuse of discovery.

G Edward Pickle, prepared stnt and Tr. 36-47: (Gen. counsel,
Shell Gl Co.) D scovery, particularly massive docunent

di scovery, is the deus ex machina driving litigation costs to
absurd levels. Business litigants increasingly are saddled with
spiraling expense and di version of personnel inherent in
produci ng vast volunmes of material that frequently has little

rel evance. The Committee's proposed anmendnents are a substanti al
step in the direction of reason and fairness. A fraction of
Shel | 's cases account for the overwhel m ng percentage of its

total litigation costs. The instances in which discovery is not
wor ki ng are so costly and egregious that renedial efforts are
mandated. In sone instances, |ess than one-hundredth of one

percent of documents produced have any bearing on the actual
I ssues.

Mark A. Chavez, prepared stnm. and Tr. 108-17: Questions the
need to revise the rules to nmake the changes proposed. At a

m ni mum further enpirical studies should be conducted to
denonstrate that a conpelling need exists to revise the discovery
rules before that is done. The overall thrust of the proposed
changes is to |limt discovery.

Robert Canpbell, Tr. 117-30: (Chair, Federal Rules Comm, Aner.
Coll. of Tr. Lawyers) The Advisory Commttee has given an
extraordi nary anmount of attention to discovery issues over the

| ast two years, including conferences and ot her events.

M chael G Briggs, prepared stnt. and Tr. 155-62: (Gen. Counse
of Houston Indus., Inc.) Although not necessarily endorsing
every proposed change equally, H'I goes on record to urge that
t he proposals be adopted in their entirety.

Chi cago Hearing
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John H. Beisner, prepared stnt. and Tr. 147-54: This package is
a masterful conpromse. On the one hand, it takes proper account
of plaintiff's legitimte need to gather information. On the
other hand, it constitutes a neasured step toward arresting the
use of discovery as a litigation "end gane."

Jonat han W Cuneo, prepared stnm. and Tr. 160-65: There is no
evi dence supporting aggressive across-the-board changes.

Di scovery is working well in nost cases. Active judicial
managenent can work in the few cases where informational spraw
is a real problem Moreover, the current changes appear one-
sided, and are likely to narrow the anount of information nade
avai |l abl e through di scovery.

Lorna Schofield, Tr. 193-202: (speaking for ABA Section of
Litigation) One of the nost inportant features of this package
is that every feature has a provision that allows for judicial

di scretion. Although the rules try noderately to contract the
scope of disclosure and discovery, there is an exception in every
case so that a judge can exercise discretion and alter the
provisions. A lot of the reaction to the rules fromlawers is
due to fear that federal judges won't use that authority

sensi bly, but there is no reason to assune that and no reason to
wite rules that assume that. Therefore, the Note material m ght
be nodified to enphasize that judges may nodify these provisions
as needed given the circunstances in a specific case.

Kevin E. Condron, Tr. 259-67: He currently works in an
international consulting firmthat addresses issues of litigation
cost as a corporate planning matter. Based on extensive data
review, he does a projection of cost of litigation in different
pl aces, and has found that in sonme venues it is higher than in
others. Right now, venue in Texas or Al abama has led to
particularly high costs, including discovery costs. There is no
real distinction between the rules for discovery in state and
federal court, so the differences don't relate to the content of
the rules. But he does expect that the narrowi ng of scope wll
have a dramatic inpact on costs of discovery.

Dean Barnhard, prepared stnt. and Tr. 267-76: The testinony has
seened far too partisan to him The basic point should be that
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this package is a package, and that the various proposals work
together. Rule 11 says that a plaintiff should have a basis for
the allegations in the conplaint, and that a defendant should
have a basis for the defenses in the answer. That being so, it
is perfectly fair that both sides disclose what they have.
Everybody's cards should be on the table after disclosure. This
flows naturally to narrowi ng of discovery, for it nmakes sense

t hat di scovery be focused on what's really involved in the case.
Then Rule 26(f) and Rule 16 call for the | awers and the judge to
figure out where the case is going and how it should get there.
These changes may wel | provoke early notions, but that is not bad
because it will allow the judge to get the case under control

The court-nmanaged stage of discovery fits right into this schene,
and should be retained. The field has not been tilted until now,
it has just been nuddy.

Robert A. difford, prepared stnt.: These proposals are extrene
and even drastic proposals to address small problens that usually
correct thenselves with due diligence.

Rex K. Linder, prepared stnt.: It is obvious that the Conmttee
has attenpted to bal ance conflicting interests in an effort to
control discovery costs wthout inpeding a litigant's opportunity
to investigate and prepare its case. The proposed rules are a
step in the right direction.

John G Scriven, prepared stnt.: (Gen. Counsel, Dow Chem Co.)
The proposed anendnents are bal anced and will contribute
significantly to restoring order and predictability to the civil
justice system




PUBLI C COMMENTS 189 1998 DI SCOVERY PROPGCSALS

(b) Additional suggested anmendnents

Coment s

Alfred W Cortese, 98-CV-001: (See Rule 26(a)(1l) for list of
organi zati ons represented) Supports presunptive tenporal
limtation on docunent discovery in Rule 34 limting production
to "docunents created no nore than seven years prior to the
transaction or occurrence giving rise to the action." This
limtation could be expanded on order of the court.

John G Prather, 98-CV-003: Proposes the addition of a new Rul e
30(b)(8) providing: "Unless otherw se agreed by the parties,
depositions shall be taken on a regul ar weekday, excl uding

hol i days. "

Maryl and Def ense Counsel, Inc., 98-CV-018: Notes that docunent
di scovery is the only area in which there is no possibility of
nunerical limtations by rule, and suggests that in the absence
of a national rule providing such limtations there be |ocal
authority to adopt limtations by |ocal rule.

Charles F. Preuss, 98-CV-060: Consistent with proportionality
principle, would favor a provision presunptively limting in tine
t he scope of docunent discovery to a certain tine before or after
the specific event or transaction at issue.

Federal Bar Council's Conmttee on Second Circuit Courts, 98-CV-
178: The best way to deal with discovery is to require courts to
take firmand early control of discovery and tailor it to the
needs of the specific cases. Accordingly, the change that should
be made is to revise Rule 26 to require hands-on, early judicial
oversi ght of discovery.

Associ ation of Trial Lawers of Anerica, 98-CV-183: The better
focus for the Commttee would be on abusive and evasive failures
to respond to discovery. |In addition, the follow ng areas
deserve attention: (1) The distinctive alternative approaches to
expert w tnesses enployed in Oregon and New York, where there are
no pretrial depositions, and hence negligi bl e probl ens of
excessive delay and cost; (2) The rapidly expanding role played
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by di scovery of electronic nmedia which, on the one hand, nake it
easier to store and retrieve information, but, on the other hand,
tend to greatly increase the anount of material to be searched
during serious litigation.

Hon. Russell A Eliason (MD. N C ), 98-CV-249: Suggests adopting
a cutoff time prior to the end of discovery for filing discovery
nmotions in order to ensure that all notions to conpel are before
the court and resolved prior to dispositive notions.

Testi nony
Bal ti nore Hearing

Robert E. Scott, Jr., prepared stnt. and Tr. 4-18: (president
of Defense Research Institute and representing it) DRI believes
that there should be presunptive tine limts placed on discovery
of docunments and electronic materials. It notes that e-nai
messages are nore akin to tel ephone conversations than to witten
menor anda, and suggests that they should be treated as such. DR
al so believes that action should be taken on the probl em of
preserving privilege objections as to vol um nous docunent

producti ons.

Allen D. Black, prepared stnt. and Tr. 18-30: The one area in
whi ch the rul es desperately need attention is not included in

t his package of proposals -- discovery of data and information
stored in electronic form Wthin a few years nost information
W ll be stored in electronic form and paper docunents will be

di nosaurs of the past. The current U S. v. Mcrosoft trial is an
exanpl e of these devel opnents. Yet Rule 26(b)(1) still describes
t he scope of discovery as |looking to the |ocation of "books,
docunents, or other tangible things," and does not even nention
information stored in electronic form Simlarly, Rule 30(b)(5)
provi des a neans to conpel a deponent to bring "docunents or

ot her tangible things" to a deposition, but nmakes no simlar
provision for electronically stored data. Rule 34 does make an
awkward attenpt to reach electronic information, but its |anguage
is convoluted and opaque. At the Boston conference, the problens
of electronic material were repeatedly raised. Moreover, one in-
house attorney for a large corporation stated that he does not
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consider an e-mail nessage to be a docunent because of its
"transitory nature." Surely the rules should nmake clear that e-
mai | nmust be produced in discovery if it exists at the rel evant
tinme.

James M Lenaghan, prepared stnt and Tr. 58-64: The rules should
be anended to preclude discovery in putative class actions until
the parties have exhausted avail able state or federal

adm nistrative or regulatory processes. Too often nmassive

di scovery is necessary in purported class actions even though
there has been no determ nation whether the case is a proper
class action. Wile the possibility of a rule change to deal
wWth these issues is under study, a Commttee Note could be added
along the following lines: "Subdivision 26(d). In ruling on a
nmotion pursuant to Rule 26(d) seeking to del ay conmencenent of

di scovery (as to class certification or nerits issues), district
courts shoul d consi der whether any state or federal

adm ni strative agency has jurisdiction over the subject matter of
the action and whet her proceedings are pending in any such
agency. District courts have a responsibility to phase or
sequence discovery in the manner nost likely to facilitate the
nost efficient disposition of the action. See Chudasma v. Mazda
Motor Co., 123 F.3d 1353, 1367 (11th Cr. 1997). Therefore,
District Courts should not permt civil litigants to undertake
extensi ve discovery if there is a reasonable prospect that a
ruling by an adm nistrative agency coul d di spose of the need for
the civil action.” The Chudasma case does not take the position
that is urged by the witness, and there are cases saying that
merits discovery should not be deferred pending disposition of
class certification.

Brian F. Spector, prepared stnt. and Tr. 64-80: Rule 26(a)(1)(A)
should al so require that a summary of substance of the

i nformati on possessed by the witness be included. In addition,
Rul e 33 should be clarified on whether the existing nuneri cal
limtation applies to each "side" of the case, as with
depositions under Rule 30, or each "party," as the rule literally
says. He also suggests that Rule 33 be anended to correspond to
a local rule in his district (S.D. Fla.) that takes a nore
textured approach to nunerical limtations on this discovery
device. In addition, Rule 16(b) should be anmended explicitly to
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invite use of the Manual for Conplex Litigation.

Stephen G Morrison, prepared stnt. and Tr. 126-42: The
Commi ttee should go further and i npose a presunptive tenpora
limt on the scope of docunent discovery.

San Franci sco Hearing

Larry R Vesel ka, Tr. 99-108: Feels that there should be a focus
on the problem of delays and costs in docunent discovery due to
concerns about privilege waiver. In the state courts in Texas,
the new rules say there is no waiver due to produci ng docunents.

M chael G Briggs, prepared stnt. and Tr. 155-62: (Gen. Counse

of Houston Indus., Inc.) HI supports an anendnent to Rule 26
providing that initial discovery in purported class actions be
l[imted to class certification issues. In addition, defendants

shoul d be all owed an i mmedi at e appeal from adverse rulings on
class certification.

Thomas Y. Allman, prepared stnt. and Tr. 162-74: (Gen counsel,
BASF Corp.) Urges that nore explicit treatnment of electronic
materials be included in the rules. There has been a fundanent al
change in the way in which people routinely comunicate. The use
of transitory electronic nessages provides a quick alternative to
the time-consum ng process of conpleting a tel ephone call. A
typi cal BASF manager augnents tel ephone calls each day by
anywhere from50 to nore e-mails, nost of which are routine and
routinely deleted. Mst users believe that they have
acconpl i shed sonething |i ke hanging up the phone when they

del ete, but they are often wong. Heroic neasures can often be
utilized to reconstruct electronic nmessages. He suggests that
the Commttee address this issue by endorsing a Conment to Rule
26(b)(2) and Rule 34 that the scope of discovery does not
presunptively include electronic material which has, in the

ordi nary course, been "deleted" by the act of the originator or
recipient. This would acknow edge that conscious decision of the
i ndi vidual, prevent the chilling effect that m ght otherw se
affect efficient communication within the conpany, and be no nore
onerous concerning discovery than is the case with tel ephone
calls and face-to-face communications. |If there is good cause to
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disinter deleted e-mails, the cost-bearing features of Rule 34(Db)
should apply. In this way, e-mail that remains on individual
conputers or which is copied into hard copy would remain fair
gane for discovery.

Alfred Cortese, prepared stnm. and Tr. 174-82: Urges further
attention to nethods of reducing the burdens and del ays attendant
on the review of docunents to avoid producing privileged
materials. In addition, continues to feel that a presunptive
time limt on docunent discovery woul d be desirable.

Chi cago Hearing

Daniel F. Gllagher, Tr. 39-47: (Opposes any effort to put the
geni e of waiver back in the bottle if there has been an

i nadvertent waiver. The privilege should be jeal ously guarded
and not revived after the fact.

John H. Beisner, prepared stnt. and Tr. 147-54: Proposes that in
class actions there be a presunption that disclosure not occur
until the class certification question has been resol ved.

Sanford N. Berland, prepared stnt. and Tr. 165-71: Urges that
sequenced di scl osures and phased di scovery be used so that

def endants know what plaintiff is talking about before they have
to fornulate their responses. |In addition, where a threshold
determnation will seriously affect the rest of the case, such as
class certification, it would make sense to limt disclosure and

di scovery to that topic until it is resolved. The sane sort of
t hing can be enpl oyed where there is an issue that m ght dispose
of the case if addressed early. 1In addition, it would be

desirable to preserve privilege despite the inspection by the
party seeking discovery to reduce costs and del ay.

Cinton Krislov, prepared stnt. and Tr. 171-77: Opposes

i nvol ving judges in discovery. But the only way to keep the
judges out of it is to adopt a flat rule that everything has to
be disclosed. Then there is no occasion for the judges to be

i nvol ved.

M chael E. O dham prepared stnt. and Tr. 235-45: Believes there
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should be a limt on the nunber of docunents that have to be
produced without a court order, and that a presunptive time limt

on docunent production should be adopted. In the District of
Col orado, nunerical limts work for docunent production, keyed to
t he nunber of requests allowed. |In addition, a party's right to

anend should be imted nore strictly. Furthernore, notice

pl eadi ng should be elimnated. Rule 8 encourages parties to nmake
frivolous or shallow assertions in pleadings with the expectation
that broad discovery will build a case or defense and that they
can then anend as needed.



